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1.0

INTRODUCTION

This article discusses the overall concept of financial derivatives. A derivative is
defined as „a financial instrument whose value depends on the value of other, more
basic variables‟. 1
Examples of derivatives include forwards, futures, options and swaps. These can also
be combined with one another or with traditional securities and loans, including
bonds, in order to create hybrid instruments.
Derivatives are becoming increasingly popular, and they exceed the growth rate of
any other type of securities or assets in the global economy.2 The increasing
popularity of derivatives can be attributed to their flexibility or ease of use; they are
easier to buy and sell than the underlying commodity or financial asset, such as
agricultural commodities, metals, energy, currencies and stock indexes. Derivatives
are considered useful alternatives to holding the underlying commodity or financial
asset. Also, a relatively small amount of capital is sufficient to trade in derivatives as
compared to the amount of money needed to buy an actual commodity or financial
asset. Other benefits have also been noted, such as better risk allocation and reduced
information asymmetry.3
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The noble purpose of derivatives is that they were created to manage risk, to enable
hedging, but the irony is that they are also the most popular financial instruments used
for speculation, the very opposite of their intended purpose. 4 How rampant is
speculative activity in derivative markets?
According to [the] Office of Comptroller of the Currency (OCC), only
five commercial banks account for 96% of the total notional amount of
derivatives in the commercial banking system in the U.S. Further, only
2.7% of total derivatives are used by end users, i.e. corporations assumed
to hedge5 their risks, while the remaining 97.3% is used by dealers (OCC
2005)….This shows that end users, and thus hedgers, are minorities in the
derivatives market. Speculators dominate the market.6
In fact, the recent financial crisis has been blamed on the use of derivatives. 7 Further,
due to this speculative usage of derivatives, they have been opposed by a number of
scholars in Islamic finance.
The main objective of this paper is to review the use and status of derivatives in
Islamic finance. This is done by first explaining the basic derivative contracts of
forwards, futures, options and swaps. Thereafter, the discussion turns to the use of
derivatives with ÎukËk. The paper then explores the debate between scholars on the
admissibility or otherwise of forwards, futures and options in Islamic finance. It then
examines contracts in Islamic finance that have derivative-like features and which can
be used for the same purposes of hedging as forwards, futures, options and swaps.
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2.0

DEFINITIONS

The forward contract has been recorded as the first derivative instrument to be used,
and it is also the simplest in form. 8 In a forward contract, two parties undertake to
complete a transaction at a future date but at a price which is determined today. A
good example would be a farmer who anticipates his crop (maize) to be harvested in
the near future and a consumer who is need of the maize in the near future as well.
Both parties are faced with the possible risk that the price of the maize may decrease
or increase respectively. Therefore, to hedge their risk they enter into a forward
contract to lock in the price of the maize to be paid and delivered in the future. At this
point there is no exchange of money or commodity.
The forward contract poses a number of problems. First is the necessity of multiple
coincidences: a party interested in the forward contract must find another with
diametrically opposing needs. Second, since the forward price is arrived at by
negotiation, one of the parties, who is in a better bargaining position than the other,
may be able to impose a price on the other. Third is the counterparty risk, i.e., the risk
to one of the parties that the other will default. Thus, the need arose for futures, a
derivative which could solve all these problems. 9
A futures contract is basically a forward contract which is standardized with respect to
contract size, maturity, product quality, place of delivery, etc. Futures contracts are
traded on exchanges that mediate the transactions of all buyers and sellers. Since
many buyers and sellers transact through an exchange, the problem of multiple
coincidence will be solved.10 Further, futures prices are considered to be fairer since
the prices are arrived at by the interaction of many buyers and sellers, and therefore,
the situation of one party imposing a price upon another is avoided. As for
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counterparty risk, this is solved by the exchange itself being the guarantor for each
trade by being the buyer to each seller and the seller to each buyer.11
The exchange, then, has to minimize the risk it bears, which is the potential default
risk. This exchange achieves by two processes, one known as „margining‟ and the
other as „marking to market‟.

The exchange requires each party to deposit initial

deposits, known as initial margins; when losses occur, it will require the party whose
position is losing to pay up as the losses occur. This is known as a margin call.
Marking to market means that the gain or loss in each contract position resulting from
changes in the price of the futures (or option) contracts at the end of each trading day
is added or subtracted from each account balance.12 Another unique feature of futures
is the ability of the buyers and sellers to reverse out of their positions before delivery
or maturity. Therefore, in commodity futures physical delivery hardly ever takes
place, as compared to forward contracts where delivery does take place.13
An option entitles the holder the right, but not the obligation, to buy (or sell) the
underlying asset at a predetermined exercise price at, or anytime before, maturity. To
acquire this right under an option, payment of a premium is required. 14 There are
three basic types of options: a call option, a put option and a double option. A call
option provides the holder the right to buy, while a put option provides the holder the
right to sell the underlying asset at a predetermined price;15 and a double option
provides the right either to buy from or sell to the grantor a specified underlying asset
during a fixed period at a predetermined price.16
In futures and forwards, unless the holder reverses his position before maturity, there
will be an obligation to exercise the contract (pay the predetermined price or deliver
the commodity). However, for options no such obligation exists at maturity until the
option holder decides to exercise the option. In other words, for an option holder
11
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inactivity will just cause the option contract to expire, with the net result that the
premium paid will be lost; however, in a futures or forward contract, inactivity will
cause the holder to have to pay up or deliver the commodity. 17
A swap, on the other hand, is a contractual agreement in which two parties agree to
exchange payments over a period of time, based on a notional amount of the
underlying asset.18 The rate at which the payments would be exchanged would be
predetermined, based on either a fixed amount or an amount based on a reference
measure.19

3.0

BONDS, ØUKÕK AND DERIVATIVES

In conventional finance, bonds and derivatives are often combined to create exotic
financial instruments known as bond derivatives; for instance, bond futures and bond
options.
A bond future is a contractual obligation for the contract holder to purchase or sell a
bond on a specified date at a predetermined price. A bond future can be bought in a
futures exchange market, and the prices and dates are determined at the time the
future is purchased. Government bond futures are contracts to buy forward bonds
issued by governments.20 For example, the website of Euronext.com21 provides
Japanese Government Bond (JGB) futures contracts as their bond derivatives.
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financial derivatives," Journal of Engineering and Technology Management 14, no. 3-4
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A bond option is the right to buy or sell a bond at a particular date at a predetermined
price. The purchaser of an option is not obliged to buy or sell at the exercise price,
and will only do so if it is profitable. The purchaser may allow the option to lapse, in
which case he loses only the initial purchase price or premium of the option. Bond
options are available in exchange-traded and over-the-counter markets.22 A major
advantage of a bond option is the predetermined price of the underlying bond, which
reduces the credit risk associated with fluctuations in the bond price. 23 Thus, bonds
frequently co-exist in financial structures with derivatives.
In Islamic finance one of the first known efforts to join a ÎukËk with a derivative is the
ÎukËk mushÉrakah with detachable provisional rights to allotment of warrants issued
by WCT Engineering in the first quarter of 2008.24
A warrant is a derivative instrument that gives the holder the right but not the
obligation to purchase securities in a company at a predetermined price within a
certain time period.25 This structure, a ÎukËk joined with a warrant, has the advantage
of enabling the issuer to enter capital markets at lower funding and allows
diversification of portfolio for investors through the feature of warrants.
The transactional flow of the ÎukËk mushÉrakah with warrants is summarized as
follows:
•

WCT Engineering Berhad and the ÎukËk-holders entered into a joint venture
according to a mushÉrakah agreement. The subject of the joint venture was
direct participation in the general business of WCT Engineering Berhad. The
Primary Subscriber (PS), as the initial ÎukËk-holder, contributed RM300M
(the ÎukËk-holders‟ contribution) to the capital of the mushÉrakah venture on a
staggered basis. The accountability of the issuer to the ÎukËk-holders was

22
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M. Anthony Wong, Trading and investing in bond options risk management, arbitrage, and
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Ibid.
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evidenced by issuance of the ÎukËk mushÉrakah, which represents undivided
beneficial ownership by the ÎukËk-holders in the joint venture.26
•

As a sweetener, WCT Engineering Berhad granted provisional rights to
allotment of warrants, which are detached from the ÎukËk upon issuance. The
warrants are offered by the PS to the eligible existing shareholders of WCT
Engineering Berhad. The total proceeds arising from the sale of the warrants is
channeled by the PS to the joint venture as part of the balance of the Primary
Subscriber‟s capital contribution.27

•

The profits derived from the joint venture are distributed to the issuer and the
ÎukËk-holders based on a pre-agreed profit-sharing ratio, while the profit paid
to the ÎukËk-holders is distributed proportionately based on the nominal value
of the ÎukËk held by each of them. As for the losses, they shall be shared based
on, and limited to, each mushÉrakah partner‟s respective capital contribution
to the joint venture.28

•

Finally, according to a purchase undertaking granted by WCT Engineering
Berhad in favour of the ÎukËk-holders, WCT Engineering Berhad shall
undertake to purchase all the outstanding ÎukËk. Conversely, pursuant to the
sale undertaking granted by the ÎukËk-holders in favour of WCT Engineering
Berhad, the ÎukËk-holders undertake to sell all the outstanding ÎukËk. At the
relevant exercise time and upon the exercise of the purchase or sale
undertaking, the joint venture and declaration of trust will be dissolved. 29

Since this mushÉrakah-with-warrants ÎukËk is one of the first structures to combine a
ÎukËk with a derivative, it goes to show that there is a vast region in finance, namely
derivative contracts and other derivative hybrid structures, which exists in
conventional finance that has been left untapped in Islamic finance. Why this might

26
27
28
29

Ibid.
Ibid.
Ibid.
Ibid.

7

ISRA Research Paper (No. 7/2010)

Dr. Sherin Kunhibava

be so brings us to the next crucial segment of this article: how does Islamic finance
view conventional derivatives?

4.0

CONVENTIONAL DERIVATIVES AND ISLAMIC FINANCE

There are two main schools of thought regarding the status of derivatives in Islamic
finance. The first school strongly believes that conventional derivatives such as
forwards, futures and options are impermissible in Islamic finance, and instead, there
is a need to find Islamic alternatives that comply with the SharÊÑah. These
alternatives―sometimes referred to as „Islamic derivatives‟―include instruments
such as salam, istiÎnÉÑ, ÑarbËn, waÑd and jiÑÉlah. The second school of thought, which
is the minority view, believes that conventional derivatives are a greatly needed tool
to enable Islamic finance to proceed to further heights. They also argue that
conventional derivatives are actually not impermissible and should be sanctioned and
used in Islamic finance. Elaboration of these differing views follows in the next
section.
4.1 SharÊÑah Objections to Derivatives in Islamic Finance, with CounterArguments
Discussion of derivatives and their legality or otherwise in the SharÊÑah only began
from the 1980s when Islamic finance itself began to emerge and develop.
The following are the main SharÊÑah grounds cited by contemporary scholars in
Islamic finance who have objected to derivatives:
1. A futures sale, which comprises deferment of both counter-values, is a sale of
one debt for another (bayÑ al-kÉlÊ bi al-kÉlÊ), which is forbidden.
2. Both counter-values in future sales are nonexistent at the time of the contract,
the money and the goods. It is, therefore, not a genuine sale; rather, a mere
sale or exchange of promises. A sale can be valid in the SharÊÑah if either the
price or the delivery is postponed, but not both.
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3. Options sales are a mere right to buy or sell; charging fees for this is not
permissible.
4. For a sale to be valid there must be a transfer of ownership of the item sold; if
the seller does not own the item he cannot transfer ownership. The rationale
behind the requirement of taking possession is to prevent gharar. This issue is
sometimes separated from another legal objection against derivatives, that
futures sale fall short of meeting the requirements of qabÌ or taking possession
of the item prior to resale.30 In this article these two issues will be discussed
under one heading because both point to the issue of the seller not owning or
possessing the goods before resale. Furthermore, other legal opinions have
discussed these two issues under one legal objection and not two.31
5. Futures and option trading involve speculation and verge on maysir
(gambling) 32 and gharar.
How the scholars came up with these main five objections and the counter-arguments
to them are discussed in further detail below.
4.1.1 Futures Sales, Being the Deferment of Both Counter-values, Are Sales of
One Debt for Another (BayÑ al-KÉlÊ bi al-KÉlÊ), Which is Forbidden
Islamic scholars have generally found the exchange of a debt for a debt―also known
as bayÑ al dayn bi al-dayn or bayÑ al-kÉlÊ bi al-kÉlÊ―to be prohibited in Islamic law.33
ImÉm AÍmad ibn ×anbal, founder of the ×anbalÊ School, ruled that common

30

31

32

33

M. H. Kamali, "Islamic commercial law: an analysis of futures," The American Journal of
Islamic Social Sciences 13, no. 2 (1996).
OIC Fiqh Academy, "Resolutions and recommendations of the Council of the Islamic Fiqh
Academy (1985-2000)" http://www.islamibankbd.com/page/oicres.htm#10(10/2) (accessed
January 2, 2007).
Gambling is also called qimÉr in Arabic. The terms qimÉr and maysir are for all intents and
purposes synonymous.
Wahbah al-Zuhayli, Financial Transactions in Islamic Jurisprudence, trans., El-Gamal M.A,
vol. 1 (Damascus: Dar al-Fikr, 2003). p. 79.
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consensus (ijmÉÑ al-nÉs) has forbidden the sale of debts.34 This is based on a ÍadÊth
which reports: “The Prophet prohibited bayÑ al-kÉlÊ bi al-kÉlÊ.”35
An example of an exchange of debt would be where Baker A borrows 50 litres of
milk from Farmer B to be returned after six months. Farmer B, in the meantime, sells
the milk (owed to him) to Baker C in return for 5 bushels of wheat to be delivered in 2
months. This is an exchange of a debt by Farmer B to Baker C and is prohibited. The
underlying reason is that there would be gharar due to the uncertainty whether there
would be actual delivery. 36
This general prohibition has been applied to futures because the parties can offset
their transactions by selling the „debts‟ owed to them to other parties before the
delivery of the underlying asset. The contention is that this feature amounts to sale of
a debt and is, therefore, prohibited. 37
For example, A buys 1000 bushels of wheat to be delivered in 6 months at the price of
RM10,000. Both the price and the delivery are deferred except for the small margin
amount that has to be paid by A. After 3 months A sells the 1000 bushels of wheat at
RM12,000; both counter-values to be delivered in three months. The wheat has yet to
be received by A, and it is a debt owed to A that he is selling. This has been declared
to be prohibited because it is the selling of a debt for a debt, i.e. the RM12,000
payable in 3 months.
Kamali argued against this objection.38 He rejects the claim of common consensus
prohibiting the exchange of debts because the „legal schools have recorded divergent
rulings‟ as to the definition of bayÑ al-kÉlÊ bi al-kÉlÊ. Moreover, the ÍadÊth „only
appears in some collections, 39 and many prominent scholars consider it to be

34
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Kamali, "Islamic commercial law: an analysis of futures."
ShawkÉnÊ, p. 176, in Ibid., p. 212.
Al-Zuhayli.
Mohamed Obaidullah, "Financial contracting in currency markets: an Islamic evaluation,"
International Journal of Islamic Financial Services 3, no. 3 (2001). http://islamicfinance.net/journals/journal11/obaidvol3no3.pdf (accessed December 1, 2006).
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Al-BayhaqÊ, al-Sunan al-kubrÉ, ed. MuÍammad ÑAbdul-QÉdir ÑAÏÉ, (Makkah: Maktabat DÉr
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unreliable‟.40 Kamali further argues that there is no clear prohibition of the exchange
of debts, with a number of scholars actually allowing it, and, therefore, in the absence
of a clear prohibition on the sale of a debt the principle of permissibility must prevail,
provided it is devoid of ribÉ and gharar.
Kamali turns to futures trading itself and states that the nature of the futures contract
makes it a contract between the purchaser (or seller) and the clearing house only.
There is no third party involved in the transaction; therefore, there are no uncertainties
over clearance and delivery. „In other words, the price was a debt on the clearing
house, which is the principle party in the transaction…it acts in the capacity of a fully
committed guarantor.‟41

Therefore, futures contracts involve the fulfillment of

obligations and the repayment of debt by the debtor, which are allowed in Islamic
law.
The argument set forth by Kamali appears to be a valid and effective response to this
objection against futures because of the nature of futures transactions. It is a fact that
the clearing house acts as the seller for each buyer and the buyer for each seller in all
futures transactions. Each transaction is guaranteed. There is no direct interaction of
one trader with another trader. There is, therefore, no exchange of a debt for a debt, as
each transaction ends with the exchange of buying or selling the futures contract.

4.1.2 Both Counter-values in Futures and Options Sales are Nonexistent or
Deferred at the Time of the Contract
In Islamically permitted contracts only one of the counter-values of the contract is
allowed to be deferred and nonexistent (for example, the salam contract). Where both
the counter-values are deferred and nonexistent at the time of the contract, as is in the
case of futures and options, SharÊÑah objections to the permissibility of derivatives
arise.

40
41

×Ékim by al-BuÎayrÊ in ItÍÉf al-khiyarah al-maharah bi zawÉ’id al-masÉnÊd al-Ñasharah,
3:96, in al-maktabah al-shÉmilah, version 3.28.
Ibid., pp. 212-214.
Ibid., p. 213.
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Article 197 of the Mejelle, the Ottoman Civil Code (elaborated between 1869 and
1875 and based on ×anafÊ fiqh), provides that „the thing sold must be in existence‟
and Art. 205 further provides that: „the sale of a thing which is not in existence is
void‟.
Mahmassani has stated that contracts to sell future things, except for the salam and
istiÎnÉÑ contracts, are invalid in the SharÊÑah because such things are nonexistent.42 In
the case of salam or even istiÎnÉÑ, only one of the goods is deferred at the time of the
sale. This is allowed in the SharÊÑah. However, the nonexistence of both countervalues of the contract in both futures and options amounts to unwarranted risk-taking
and gharar that creates massive uncertainty over the prospects of fulfillment.
This opinion is also held by the Organisation of the Islamic Conference (OIC) Islamic
Fiqh Academy. The Islamic Fiqh Academy, in its Resolution No. 63 (7/1) regarding
financial markets, described various forms of commodity sales, stating:
Method Three: The contract provides for the delivery of described
merchandise (as a pending obligation) at some future date, with payment
of its price on delivery. It also stipulates that it shall end with the actual
delivery and receipt of the merchandise. This contract is not permissible
because of the deferment of both elements of the exchange. It may be
amended to meet the well-known conditions of salam (advance
payment). If that is done, it shall be permissible. 43
This decision met with agreement from other major deliverers of fatwÉs, for instance:
„The European Council for Fatwa and Research confirmed Decision 63 (7/1) taken by
the OIC Islamic Fiqh Academy concerning options trading and Dealing in
Commodities, Currencies and Indices in Organized Markets.‟44 Usmani also found

42

43

44

Subhi Mahmassani, Al-MËjibÉt wa al-ÑuqËd fÊ al-fiqh al-IslamÊ. (Beirut: DÉr al-ÑIlm li alMalÉyÊn, 1983). As quoted in Kamali, "Islamic commercial law: an analysis of futures." pp.
203-204.
OIC International Islamic Fiqh Academy, seventh session, 9-14 May, 1992. Retrieved from
http://www.fiqhacademy.org.sa/qrarat/7-1.htm on 29 January, 2010.
"European Council for Fatwa and Research, final statement of the Twelfth Ordinary Session,
6-10 of Dhul-Qi'dah, 1423 AH, 31 December, 2003 - 4 January, 2004", http://www.ecfr.org/eng/article.php?sid=37 (accessed May 11, 2007).
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futures transactions impermissible because, according to the SharÊÑah, the sale or
purchase cannot be effected for a future date.45
These opinions are based on a number of ÍadÊths and the opinions of classical fiqh
jurists of the ShÉfiÑÊ, ×anbalÊ and ×anafÊ Schools. According to al-ZuhaylÊ, the „top
scholars of all schools of jurisprudence have agreed that the sale of nonexistent
objects and objects that may cease to exist‟ is not valid;46 for example, „the sale of
fruits and plants before they appear…sale of pearls in shells, milk in the udder, wool
on the back of sheep, and a book before it is printed‟.47 The following represent a
sampling of ÍadÊths prohibiting the sale of nonexistent goods:
1. JÉbir narrated that the Messenger of Allah (peace be upon him) forbade the
sale of fruits until they ripen.48
2. Abu al-BakhtarÊ reported that he asked Ibn ÑAbbÉs about selling dates. He
replied, “The Prophet (peace be upon him) forbade the sale of dates until they
become fit for eating and can be weighed.” A man asked: “What does „to be
weighed‟ [mean exactly]?” Another man sitting beside Ibn ÑAbbÉs replied,
“Until they can be estimated.”49
3. Ibn ÑAbbÉs reported: “The Messenger of Allah (peace be upon him) prohibited
the sale of fruit before its quality is known, the sale of wool on the back of
sheep, and the sale of milk in the udder.”50
The reason for ruling these contracts on nonexistent assets to be invalid is due to
indeterminacy (jahÉlah) and the existence of gharar. There is ignorance and
uncertainty regarding the quality and quantity of the nonexistent asset, which results
45

46
47
48

49
50

Muhammad Taqi Usmani, "Futures, options, swaps and equity instruments " New Horizon,
June, (1996). p. 10.
Al-Zuhayli, p. 74.
Ibid., pp. 74-75.
Sahih Muslim, The translation of the meaning of summarized Sahih Muslim, Arabic-English,
vol. 1 (Riyadh: Darussalam, n.d.), no. 915. Bukhari, "Complete Sahih Bukhari," 1, Book 8
(n.d.).
http://www.usc.edu/dept/MSA/fundamentals/hadithSunnah/bukhari/008.sbt.html#001.008.364
(accessed March 12, 2007), no. 1487.
Bukhari; Sahih Muslim, no. 916.
Al-ÙabarÉnÊ, quoted in al-Zuhayli, p. 75.
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in excessive risk;51 for example, in the case of sale of wool on the back of sheep, the
uncertainty is because the wool is continuing to grow, making demarcation difficult. 52
However, ImÉm Malik considered it lawful to sell for a specified number of days the
milk from the udders of a herd of sheep whose milk is homogeneous and productivity
is known. On the other hand, he considered the sale of one sheep‟s milk from the
udder to be unlawful. 53 This opinion illustrates that where jahÉlah and gharar are
minimized sale of nonexistent items may be allowed.
Ibn al-Qayyim and his teacher Ibn Taymiyyah, of the ×anbalÊ School, permitted the
sale of items that do not exit at the time of the contract if their future existence is
known according to custom. Their reasoning was based on the fact that there is no
clear-cut prohibition in the Qur‟Én or Sunnah, and the ÍadÊths that do prohibit sales of
nonexistent goods describe situations of excessive risk and uncertainty in which the
object may not be deliverable. They find that the sale of a nonexistent object is
forbidden if there is ignorance about its future existence. The prohibition is based on
excessive risk and uncertainty (gharar), not on the lack of existence.54
Zahraa and Mahmor55 opine that although
a substantial majority of Muslim scholars stipulate that the subject
matter must be in existence at the time the sale is concluded as an
essential ingredient of the validity of the sale…the nonexistence of the
subject matter does not necessarily invalidate the sale.…[T]he absence
of uncertainty and doubt regarding the qualitative and quantitative
description of the subject matter as well as the safe availability, rather
than existence of the subject matter, is the prime concern for the validity
of the contract of sale. 56

51
52
53

54
55

56

Ibid.
Ibid.
As for wool on the back of sheep, ImÉm Malik also ruled it to be valid since it is observable
and deliverable. Ibid.
Ibid.
Mahdi Zahraa and Shafaai M. Mahmor, "The validity of contracts when the goods are not yet
in existence in Islamic Law of sale of goods," Arab Law Quarterly 17, no. 4 (2002).
Ibid. p. 397.

14

Derivatives in Islamic Finance

A similar approach is taken by Kahf.57 He does agree with the OIC Islamic Fiqh
Academy decision that the classical fiqh position prohibiting delay of both items in a
sale contract would make futures impermissible. However, he adds a practical
reservation to the decision in relation to real-life contracts, stating:
Businesses require planning in advance, and all parties have to contract
their products and their inputs in advance, regardless of the idea of
financing (remember that salam is only a financing contract). The
simplest example is the letter of credit. It always includes sale with
postponement of both delivery and price and they are both effected in a
future date at the same time. I believe that the evidence from the Sunnah
against postponement of the two items is very weak, and there is no
claimed „ijma’ on this issue, [which] I find one of the necessities of life,
to the extent that it is impossible that our complete SharÊÑah would make
it unlawful. Yet this is not to say that futures are permissible because I
think only genuine trade with postponement of the two exchanged items
(price and goods) is permissible, not the speculative practice on price
change only, as it is normally in commodity futures.58
Therefore, Kahf is of the opinion that deferment of the two counter-values should be
permissible due to the necessities of life. However due to the speculatory nature of
futures they should not be allowed. 59
Kamali opines that nonexistence of the counter-values in a futures or options contract
will not amount to gharar because of the guarantee function of the clearing house,
which exists for the purpose of preventing uncertainty and gharar over the fulfillment
of the contract.60 „This is an unprecedented gharar prevention measure in the history
of commerce in that the guarantee function we have here leaves nothing to chance, to
the vagaries of climate, politics, or of the market-place.‟61
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