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WR�MXVWLFH��7KH�ZKROH�FRQWLQXXP�RI�GLVSXWH�PDQDJHPHQW�VWDUWV�IURP�WKH�VWUXFWXULQJ�
DQG�GUDIWLQJ�SURFHVV�ZKHUH�JUHDW�FDUH�LV�WDNHQ�WR�HQVXUH�SRWHQWLDO�OHJDO�ULVNV�DVVRFLDWHG�
ZLWK�WKH�ULJKWV��GXWLHV�DQG�REOLJDWLRQV�RI�SDUWLHV�DUH�ZHOO�FODULÀHG�LQ�WKH�WUDQVDFWLRQ�
GRFXPHQWV��7KLV�LV�FRQVLGHUHG�SDUW�RI�WKH�GLVSXWH�DYRLGDQFH�PHFKDQLVPV��6XEVHTXHQWO\��
WKH� GLVSXWH� UHVROXWLRQ� SURFHVVHV� VKRXOG� EH� ZHOO� FRQVLGHUHG� WR� LQFOXGH� VXVWDLQDEOH�
SURFHVVHV�VXFK�DV�PHGLDWLRQ�DQG�DUELWUDWLRQ�EHIRUH�H[SORULQJ�OLWLJDWLRQ��,Q�SUDFWLFH��
SDUWLFXODUO\�LQ�FURVV�ERUGHU�̒XNŗN�DQG�FRUSRUDWH�FRPPRGLW\�PXUDEDKDK�WUDQVDFWLRQV��
WKHUH� LV�D�JHQHUDO� WHQGHQF\� WR�GHIHU�FRXUW�DGMXGLFDWLRQ�RI�GLVSXWHV�HPDQDWLQJ� IURP�
VXFK�,VODPLF�ÀQDQFH�WUDQVDFWLRQV�EDVHG�RQ�WKH�6FRWW�Y��$YHU\�FDVH����	�1HYHUWKHOHVV��DV�
GHPRQVWUDWHG�DERYH��ZKHWKHU�FRXUW�LQWHUYHQWLRQ�LV�FRQWUDFWXDOO\�GHIHUUHG�RU�QRW��WKH�
FRXUW�LV�WKH�XOWLPDWH�IRUXP�IRU�GLVSXWH�UHVROXWLRQ�LQ�,VODPLF�ÀQDQFH��7KH�MXULVGLFWLRQ�RI�
WKH�FRXUW��ZKHWKHU�FLYLO�RU�6KDUĦ¶DK��WR�KHDU�DQG�GHWHUPLQH�DQ�,VODPLF�ÀQDQFH�GLVSXWH�
FDQQRW�EH�RXVWHG�EXW�LW�PD\�EH�GHOD\HG�WKURXJK�D�WZR�RU�WKUHH�WLHUHG�GLVSXWH�UHVROXWLRQ�
FODXVH�LQ�WKH�,VODPLF�ÀQDQFH�FRQWUDFWV��

)LQDOO\��WKH�MXGLFLDO�IXQFWLRQ�LQ�WKH�,VODPLF�ÀQDQFH�VSHFWUXP�VKRXOG�DOVR�EH�XQGHUVWRRG�
IURP�LWV�QXPHURXV�UROHV�LQ�VXSSRUWLQJ�GHYHORSPHQWV�LQ�WKH�,VODPLF�ÀQDQFLDO�VHUYLFHV�
LQGXVWU\�� 7KH� FRXUWV� KDYH� GHPRQVWUDWHG� WKDW� WKH� MXGLFLDU\� FDQ� DQG� KDG� VXSSRUWHG�
,VODPLF� ÀQDQFH� LQ� GLIIHUHQW� ZD\V�� 6RPH� RI� WKH� ZD\V� GHPRQVWUDWHG� LQ� WKLV� VWXG\�
LQFOXGH� WKH� SXUSRVLYH� LQWHUSUHWDWLRQ� RI� FRQWUDFWV�� UHFRJQLWLRQ� DQG� HQIRUFHPHQW� RI�
IRUHLJQ�DUELWUDO�DZDUGV�DQG� MXGJPHQWV��FRQVLVWHQF\�DQG�SUHGLFWDELOLW\�RI�RXWFRPHV��
OHJDO�ULVN�PLWLJDWLRQ��DQG�IDFLOLWDWLRQ�RI�PHGLDWLRQ�DQG�DUELWUDO�SURFHHGLQJV��WKHUHE\�
SRVLWLYHO\�UHVKDSLQJ�WKH�IXWXUH�RI�,VODPLF�ÀQDQFH�LQGXVWU\��,Q�DGGLWLRQ��WKH�DYDLODELOLW\�
RI�ELQGLQJ�MXGLFLDO�SUHFHGHQWV��ZKLFK�LV�KLWKHUWR�QRW�FRPPRQ�IRU�,VODPLF�ODZ�PDWWHUV��
LV�D�ZHOFRPH�GHYHORSPHQW�LQ�WKH�,VODPLF�ÀQDQFH�LQGXVWU\��6LQFH�WKH�LQGXVWU\�LV�VWLOO�
HYROYLQJ��PRUH�MXGLFLDOO\�LQVSLUHG�UHIRUPV�ZLOO�EH�IHOW�LQ�WKH�FRPLQJ�\HDUV�DQG�GHFDGHV�

�����$�6FRWW�Y��$YHU\�&ODXVH�LV�D�FODXVH�ZLWKLQ�DQ�DJUHHPHQW�ZKHUH�WKH�SDUWLHV�DJUHH�WR�VXEPLW�DQ\�GLVSXWH�EHWZHHQ�WKHP�
WR�DUELWUDWLRQ�DV�D�SUHOLPLQDU\�VWHS�EHIRUH�H[SORULQJ�WKH�RSWLRQ�RI�D�FRXUW�DFWLRQ��,W�GRHV�QRW�H[FOXGH�EXW�RQO\�GLIIHUV�WKH�
RSWLRQ�RI�OLWLJDWLRQ�DV�D�ODVW�UHVRUW�VLQFH�SDUWLHV�FDQQRW�E\�D�FRQWUDFW�RXVW�WKH�MXULVGLFWLRQ�RI�WKH�FRXUWV���7KLV�SULQFLSOH�ZDV�
HVWDEOLVKHG�LQ�WKH�FDVH�RI�6FRWW�Y��$YHU\����������+/�&DV����
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KDYH�EHHQ�YHU\�FRQVLVWHQW�LQ�HQVXULQJ�MXVWLFH�DQG�IDLUQHVV�EHWZHHQ�WKH�FXVWRPHU�DQG�
WKH� ,VODPLF�EDQN��7KH�´6KDUĦ¶DK�GHIHQFHµ�ZKLFK� LV�RIWHQ�UHJDUGHG�E\� WKH�FRXUWV�DV�
´D�ODZ\HU·V�FRQVWUXFWµ�LQ�,VODPLF�ÀQDQFH�KDV�LWV�KLVWRULFDO�DQWHFHGHQWV�LQ�RQH�RI�WKH�
HDUOLHVW� (QJOLVK� FDVH� LQYROYLQJ� DQ� ,VODPLF� IDFLOLW\�� 6KDPLO� %DQN� RI� %DKUDLQ� (&� Y�
%H[LPFR�3KDUPDFHXWLFDOV�/WG�DQG�RWKHUV���	��7KLV�ZDV�ODWHU�UHPSKDVLVHG�LQ�WKH�&RXUW�
RI�$SSHDO�GHFLVLRQ�LQ�%H[LPFR�3KDUPDFHXWLFDOV�/WG�	�2UV�Y�6KDPLO�%DQN�RI�%DKUDLQ�
(&����	�ZKHUH� WKH�HDUOLHU�GHFLVLRQ�RI� WKH� ORZHU�FRXUW�ZDV�XSKHOG�DQG�VXFK�6KDUĦ¶DK�
GHIHQFH� ZDV� FRQVLGHUHG� DV� D�PHUH� ´ODZ\HU·V� FRQVWUXFWµ��$� VLPLODU� LVVXH� ZDV� DOVR�
UDLVHG� LQ�7KH� ,QYHVWPHQW�'DU�&RPSDQ\�.6&&� Y�%ORP�'HYHORSPHQWV�%DQN� 6$/�
�5HY�������	� �0DQ\�VLPLODU�FDVHV�RI�UHFRYHU\�RI�IXQGV�DGYDQFHG�E\�,VODPLF�EDQNV�WR�
EDQN�FXVWRPHUV�KDYH�DOVR�DSSHDUHG�LQ�FRXUWV�RI�OHDGLQJ�MXULVGLFWLRQV�VXFK�DV�0DOD\VLD�
DQG�8QLWHG�$UDE�(PLUDWHV��,W�LV�LQWHUHVWLQJ�WR�QRWH�WKDW�WKH�FRXUWV�LQ�VXFK�MXULVGLFWLRQV�
IROORZHG�WKH�GHFLVLRQV�LQ�WKH�(QJOLVK�FRXUWV��7KLV�LV�WKH�EHDXW\�RI�MXGLFLDO�SUHFHGHQWV�
ZKLFK�PD\�HLWKHU�EH�DXWKRULWDWLYH�RU�SHUVXVVLYH�LQ�QDWXUH�DQG�KDYH�KDG�VR�PXFK�LPSDFW�
RQ�WKH�GHYHORSPHQW�RI�PRGHUQ�SUDFWLFH�RI�,VODPLF�ÀQDQFH�
)RU� LQVWDQFH�� WKH� DERYH� SUHFHGHQWV� KDYH� LQÁXFHQFHG� WKH� FXUUHQW� SUDFWLFH� LQ� OHJDO�
GRFXPHQWDWLRQ� LQ� ,VODPLF� ÀQDQFH� ZLWK� WKH� LQFOXVLRQ� RI� D� IXQGDPHQWDO� FODXVH� LQ�
,VODPLF� ÀQDQFH� DJUHHPHQWV�ZKLFK� VHHNV� WR�ZDLYH� DQ\� IRUP�RI� ´6KDUĦ¶DK� GHIHQFHµ�
LQ� WKH�HYHQW�RI�D�GLVSXWH��7KH�ULJKW� WR�EULQJ�D�´6KDUĦ¶DK�GHIHQFHµ�LV�QRZ�H[SOLFLWO\�
ZDLYHG� LQ� GUDIWLQJ� ,VODPLF� ÀQDQFH� DJUHHPHQWV�ZKHUH� WKH� FXVWRPHU� XQGHUWDNHV� QRW�
WR�UDLVH�DQ\�GHIHQFH�UHODWLQJ�WR�,VODPLF�SULQFLSOHV�XQGHUO\LQJ�WKH�WUDQVDFWLRQV�LQ�WKH�
HYHQW�RI�GHIDXOW�LQ�SD\PHQW��7KLV�FODXVH�LV�LPSRUWDQW�DV�LW�VHHNV�WR�HQVXUH�FHUWDLQW\�
RI�WKH�WUDQVDFWLRQ����	� �,W�LV�FRPPRQ�WR�UHDG�WKLV�SURYLVR�LQ�VWDQGDUG�,VODPLF�ÀQDQFH�
DJUHHPHQWV��WKDW�WKH�ERUURZHU��´ZDLYHV�DOO�DQG�DQ\�GHIHQFHV�EDVHG�RQ�6KDUĦ¶DK�ODZµ��
6LQFH�WKHUH�DUH�YDULRXV�MXULVWLF�LQWHUSUHWDWLRQV�RI�GLIIHUHQW�DVSHFWV�RI�,VODPLF�ÀQDQFLDO�
WUDQVDFWLRQV�� UDLVLQJ�D�GHIHQFH��ZKLFK�PD\�EH� OHJLWLPDWH��ZLOO� MHRSDUGLVH� WKH�HQWLUH�
WUDQVDFWLRQ�� KHQFH�� RQFH� D� WUDQVDFWLRQ� KDV� EHHQ� FHUWLÀHG� E\� D� FRPSHWHQW� 6KDUĦ¶DK�
ERDUG�DQG� WKH�SDUWLHV� WR� WKH�DJUHHPHQW�KDYH�DJUHHG� WR� WKH� WHUPV�RI� WKH�FRQWUDFW�� D�
´6KDUĦ¶DK�GHIHQFHµ�FDQQRW�EH�UDLVHG�ODWHU�LQ�WKH�HYHQW�RI�D�GHIXDOW�RI�SD\PHQW�

5 Conclusion and Recommendations
,W� LV� LPSRVVLEOH� WR� GLVFRXQWHQDQFH� WKH� SLYRWDO� UROH� RI� WKH� MXGLFLDU\� LQ� VKDSLQJ� WKH�
,VODPLF�ÀQDQFH�LQGXVWU\���0RYLQJ�IRUZDUG��RQH�ZRXOG�HQYLVDJH�D�VLWXDWLRQ�ZKHUH�WKHUH�
LV�D�IRUPDO�LQWHJUDWLRQ�RI�WKH�SURFHVV�RI�GLVSXWH�UHVROXWLRQ�WR�HQKDQFH�WKH�DGMXGLFDWLRQ�
RI�,VODPLF�ÀQDQFH�GLVSXWH�DQG�SURYLGH�D�SODWIRUP�ZKHUH�SDUWLHV�KDYH�HIIHFWLYH�DFFHVV�

�����>����@�$OO�(5��'������$XJ�
������>����@�(:&$�&LY����
�����>����@�(:+&�������&K��
�����.LOLDQ�%lO]��,VODPLF�)LQDQFLQJ�7UDQVDFWLRQV�LQ�(XURSHDQ�&RXUWV��,Q�6��1��$OL��(G����,VODPLF�)LQDQFH��&XUUHQW�/HJDO�
DQG�5HJXODWRU\�,VVXHV��SS����������&DPEULGJH��0$��,)3�+DUYDUG�/DZ�6FKRRO�������
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ZDLYH�DQ\�HQWLWOHPHQW�WR�UHFRYHU�LQWHUHVW�IURP�HDFK�RWKHU��

7KH�DERYH�H[SODLQV�KRZ� MXGLFLDO� LQWHUYHQWLRQ�RYHU� WKH�\HDUV�KDV�SRVLWLYHO\� VKDSHG�
GHYHORSPHQWV�LQ�WKH�,VODPLF�ÀQDQFLDO�VHUYLFHV�LQGXVWU\��

4.3 The Impact of Binding Precedents on the Development of 
Islamic Finance
,Q� ,VODPLF� ÀQDQFH� OLWLJDWLRQ�� WKH� LPSDFW� RI� ELQGLQJ� MXGLFLDO� SUHFHGHQWV� FDQQRW� EH�
RYHUHPSKDVLVHG� SDUWLFXODUO\� LQ� FRPPRQ� ODZ� MXULVGLFWLRQV�� � 7KH� GHFLVLRQV� RI� WKH�
VXSHULRU�FRXUWV�RI�UHFRUG�DUH�ELQGLQJ�RQ�WKH�ORZHU�FRXUWV���7KRXJK�WKHUH�LV�D�OHH�ZD\�
IRU� MXGJHV�ZKR�GR�QRW�ZDQW� WR�IROORZ�SUHFHGHQWV� WKURXJK�GLVWLQJXLVKLQJ�RI�IDFWV��D�
MXGJH�RI�WKH�ORZHU�FRXUW�PXVW�EH�DEOH�WR�VXFFHVVIXOO\�GLVWLQJXLVK�WKH�IDFWV�RI�WKH�FDVH�
EHIRUH�LW�DQG�WKRVH�RI�WKH�GHFLVLRQ�RI�WKH�DSSHOODWH�FRXUW�WR�VLGH�WUDFN�WKH�UXOH����	  The 
FRQFHSW�RI�MXGLFLDO�SUHFHGHQW�LV�RIWHQ�H[SUHVVHG�DV�VWDUH�GHFLVLV��ZKLFK�PHDQV�VWDQG�E\�
ZKDW�KDV�EHHQ�GHFLGHG��6ROXP�JLYHV�WKH�IROORZLQJ�GHVFULSWLRQ�RI�WKH�GRFWULQH��

7KH�GRFWULQH�RI�WKH�ODZ�RI�WKH�FDVH�VHWV�WKH�SDUDPHWHUV�IRU�UHFRQVLGHUDWLRQ�
RI�WKH�VDPH�LVVXH�ZLWKLQ�D�VLQJOH�DFWLRQ��DQG�EHDUV�VWURQJ�VLPLODULWLHV�WR�
WKH�GRFWULQH�RI� LVVXH�SUHFOXVLRQ��ZKLFK�DSSOLHV�EHWZHHQ�WZR�GLIIHUHQW�
DFWLRQV�� 7KH� GRFWULQH� RI� MXGLFLDO� HVWRSSHO� SUHFOXGHV� D� SDUW\� IURP�
DVVHUWLQJ�LQFRQVLVWHQW�SRVLWLRQV�LQ�WZR�GLIIHUHQW�DGMXGLFDWLRQV����	

,VODPLF�ÀQDQFH�FDVHV�DUH�QRW�IUHH�IURP�WKH�GRFWULQH�RI�MXGLFLDO�SUHFHGHQW���7KH�GRFWULQH�
LV�QHFHVVDU\�IRU�WKH�SUHGLFWDELOLW\�RI�WKH�OHJDO�V\VWHP���:KHQ�D�MXGJPHQW�LV�KDQGHG�
GRZQ�E\�D�FRXUW��LWV�ELQGLQJ�HIIHFW�KDV�ULSSOH�HIIHFWV�LQ�WKH�RYHUDOO�LQGXVWU\�EHFDXVH�
IXWXUH�FRQWUDFWV�PXVW�EH�VWUXFWXUHG�LQ�OLQH�ZLWK�VXFK�GHFLVLRQ�DQG�IXWXUH�FDVHV�PXVW�EH�
GHFLGHG�LQ�OLJKW�RI�WKH�GHFLVLRQ����	 

$�W\SLFDO�H[DPSOH�RI�WKH�UHOLDQFH�RQ�ELQGLQJ�SUHFHGHQWV�LQ�,VODPLF�ÀQDQFH�LV�WKH�XVXDO�
GHIHQFH� IURP� ,VODPLF�ÀQDQFH� FRQVXPHUV�ZKR�KDYH� GHIDXOWHG� LQ� SD\PHQWV� WKDW� WKH�
XQGHUO\LQJ�,VODPLF�ÀQDQFH�IDFLOLW\� LV�QRW�6KDUĦ¶DK�FRPSOLDQW��7KHUH�LV�DQ�HPHUJLQJ�
WUHQG�LQ�,VODPLF�ÀQDQFH�OLWLJDWLRQ�ZKHUH�GHIDXOWLQJ�FXVWRPHUV�UDLVH�D�GHIHQFH�GXULQJ�
OHJDO�SURFHHGLQJV��DQG�VXFK�GHIHQFH�UHODWHV�WR�WKH�FHUWDLQW\�GRXEW�FRQXQGUXP���7KLV�
´6KDUĦ¶DK�GHIHQFHµ�LV�PLDQO\�XVHG�LQ�UDLVLQJ�GRXEWV�DERXW� WKH�6KDUĦ¶DK�FRPSOLDQFH�
RI� WKH� ,VODPLF�ÀQDQFH� IDFLOLW\��7KH�(QJOLVK� FRXUWV� DV�ZHOO� DV� WKH�0DOD\VLDQ� FRXUWV�

�����6WHSKHQ�0DUNPDQ��´2ULJLQDOLVP��3UHFHGHQW��DQG�-XGLFLDO�5HVWUDLQW��2ULJLQDOLVP�DQG�6WDUH�'HFLVLVµ��+DUYDUG�-RXUQDO�
RI�/DZ�	�3XEOLF�3ROLF\���� ������������� -RKQ�2��0F*LQQLV�� DQG�0LFKDHO�%��5DSSDSRUW�� ´2ULJLQDOLVP��3UHFHGHQW�� DQG�
-XGLFLDO�5HVWUDLQW��2ULJLQDOLVP�DQG�3UHFHGHQWµ��+DUYDUG�-RXUQDO�RI�/DZ�	�3XEOLF�3ROLF\����������������
�����/DZUHQFH�%�6ROXP��´(IIHFW�RI�-XGJPHQW�	�3UHFOXVLRQ��6WDUH�'HFLVLV��/DZ�RI�WKH�&DVH��DQG�-XGLFLDO�(VWRSSHOµ��,Q�
0RRUH·V�)HGHUDO�3UDFWLFH���&LYLO��������������
����� 8PDU�$�2VHQL�� DQG� 0�� .DELU� +DVVDQ�� ´7KH� 'LVSXWH� 5HVROXWLRQ� )UDPHZRUN� IRU� WKH� ,VODPLF� &DSLWDO� 0DUNHW� LQ�
0DOD\VLD��/HJDO�2EVWDFOHV�DQG�2SWLRQVµ��,Q�,VODPLF�&DSLWDO�0DUNHWV��3URGXFWV�DQG�6WUDWHJLHV��HGLWHG�E\�0��.DELU�+DVVDQ�
DQG�0LFKDHO�0DKONQHFKW����������-RKQ�:LOH\�	�6RQV��/WG��������
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DUELWUDWLRQ�GXULQJ�WKH�FRXUVH�RI�WKH�SURFHHGLQJV���,Q�DGGLWLRQ��WKH�FRXUW�LV�WKH�SURSHU�
IRUXP�IRU�WKH�UHFRJQLWLRQ�DQG�HQIRUFHPHQW�RI�IRUHLJQ�DUELWUDO�DZDUGV��)RU�DQ\�IRUHLJQ�
DZDUG� WR�EH� HQIRUFHG� LQ� D�SDUWLFXODU� MXULVGLFWLRQ�� WKHUH� LV� D�QHHG� IRU�ÀOLQJ�RI� VXFK�
GHFLVLRQ� LQ� WKH� FRPSHWHQW� FRXUW� IRU� LWV� UHFRJQLWLRQ� DQG� HQIRUFHPHQW� VXEMHFW� WR� WKH�
SURFHGXUDO� UHTXLUHPHQWV� RI� HDFK� MXULVGLFWLRQ�� � *LYHQ� WKH� XQLTXH� QDWXUH� RI� FURVV�
ERUGHU�,VODPLF�ÀQDQFH�WUDQVDFWLRQV�VXFK�DV�̒XNŗN�DQG�WKHLU�PXOWLMXULVGLFWLRQDO�QDWXUH�
ZKHUH� WKH� WUDQVDFWLRQ�GRFXPHQWV� DUH�JRYHUQHG�E\�GLIIHUHQW� ODZV��)RU� LQVWDQFH�� WKH�
,QWHUQDWLRQDO� ,VODPLF�&HQWUH� IRU�5HFRQFLOLDWLRQ� DQG�$UELWUDWLRQ� �,,&5$�·V� ´DUELWUDO�
DZDUG�LQ�D�FDVH�LQYROYLQJ�LMăUDK�PXQWDKL\DK�EL�DO�WDPOĦN��OHDVH�FRQWUDFW�HQGLQJ�ZLWK�
RZQHUVKLS�RU�ÀQDQFLDO�OHDVH��EHWZHHQ�DQ�,VODPLF�EDQN�DQG�DQ�LQGLYLGXDO�IRXQGDWLRQ�
EDVHG� LQ�6KDUMDK�ZDV� UHFRJQL]HG�DQG�HQIRUFHG�E\�D�6KDUMDK�&RXUW� LQ� LWV� MXGJPHQW�
1R�� ��������� RQ� ��WK� 0DUFK� ����µ����	� 7KH� &RQYHQWLRQ�RQ� WKH� 5HFRJQLWLRQ� DQG�
(QIRUFHPHQW� RI� )RUHLJQ� $UELWUDO� $ZDUGV�� ����� �1HZ� <RUN� &RQYHQWLRQ�� DSWO\�
SURYLGHV�IRU�D�IUDPHZRUN�IRU�FRPPRQ�OHJLVODWLYH�VWDQGDUGV�IRU�WKH�UHFRJQLWLRQ�DQG�
HQIRUFHPHQW�RI� IRUHLJQ�DUELWUDO�DZDUGV��%RWK� WKH�',)&�DQG�4DWDU�)LQDQFLDO�&HQWUH�
�4)&��DUELWUDWLRQ�ODZV�DUH�EDVHG�RQ�WKH�81&,75$/�0RGHO�/DZ�ZKLFK�DOVR�SURYLGHV�
IRU�WKH�UHFRJQLWLRQ�DQG�HQIRUFHPHQW�RI�IRUHLJQ�DUELWUDO�DZDUGV��

2QH�RI�WKH�PRVW�VLJQLÀFDQW�MXGLFLDO�VXSSRUW�IRU�WKH�GHYHORSPHQW�RI�,VODPLF�ÀQDQFH�LV�
WKH�UHIXVDO�WR�UHFRJQL]H�DQG�HQIRUFH�D�IRUHLJQ�DUELWUDO�DZDUG�ZKLFK�FRQWDLQV�LQWHUHVW�
�ULED��RQ� WKH�JURXQG�RI�SXEOLF�SROLF\����	�6LQFH� ULED� LV�SURKLELWHG� LQ� ,VODPLF�ÀQDQFH�
WUDQVDFWLRQV��HYHQ�LQ�MXGJPHQW�GHEW��4DWDUL�FRXUWV�KDYH�UHIXVHG�WR�UHFRJQL]H�DQ�HQIRUFH�
IRUHLJQ� DZDUGV� FRQWDLQLQJ� LQWHUHVW� HOHPHQWV�� � +RZHYHU�� DFWXDO� ÀQDQFLQJ� FKDUJHV�
LQFXUUHG�PD\�EH�UHFRYHUHG�DIWHU�SURSHU�YDOXDWLRQ�KDV�EHHQ�PDGH��0DOD\VLDQ�FRXUWV�GR�
QRW�DOVR�DZDUG�LQWHUHVW�LQ�MXGJPHQWV�EXW�KDYH�LQWURGXFHG�6KDUĦ¶DK�FRPSOLDQW�PRGHV�
RI�FRPSXWLQJ�ÀQDQFLQJ�FKDUJHV�DQG�FRPSHQVDWLRQ�WKURXJK�WKH�SULQFLSOHV�RI�WD·ZLGK�
�FRPSHQVDWLRQ�� DQG� JKDUDPDK� �SHQDOW\�� LQWURGXFHG� LQ� WKH� 5XOHV� RI� &RXUW� �������
6LPLODUO\�� WKH� LQÁXHQFH�RI� WKH� MXGLFLDU\� LQ� UHIXVLQJ� WR�DZDUG� LQWHUHVW�KDV�DOVR�EHHQ�
IHOW� LQ� WKH�GUDIWLQJ�RI� ,VODPLF�ÀQDQFH�FRQWUDFWV�ZKHUH�SDUWLHV�QRZ�H[SUHVVO\�ZDLYH�
LQWHUHVW���,Q�SUDFWLFH��D�FRPPRQ�ERLOHUSODWH�FODXVH�LQ�PRVW�,VODPLF�ÀQDQFH�FRQWUDFWV�
states:

7KH� SDUWLHV� UHFRJQLVH� WKDW� LQWHUHVW� LV� UHSXJQDQW� WR� 6KDUL·D� DQG�
DFFRUGLQJO\� WR� WKH� H[WHQW� WKDW� 6KDUL·D� SULQFLSOHV� DSSO\� WR� WKHP� DQG�
DQ\� OHJDO� V\VWHP�ZRXOG� �EXW� IRU� WKH�SURYLVLRQV�RI� WKLV� FODXVH�� FUHDWH�
�ZKHWKHU�E\�FRQWUDFW��E\� VWDWXWH�RU�E\�DQ\�RWKHU�PHDQV�� DQ\� ULJKW� WR�
UHFHLYH�LQWHUHVW��WKH�SDUWLHV�LUUHYRFDEO\��XQFRQGLWLRQDOO\�DQG�H[SUHVVO\�

�����8PDU�$��8PDU��́ 'LVSXWH�PDQDJHPHQW�LQ�,VODPLF�ÀQDQFLDO�VHUYLFHV�DQG�SURGXFWV��$�PDTDVLG�EDVHG�DQDO\VLV�µ�,QWHOOHFWXDO�
'LVFRXUVH�����������������,,&5$����������0D˕ăNLP�,PăUDK�DO�6KăULTDK�WD¶WDPLG�D˕NăP�DO�PDUND]�DO��,VOăPĦ�DO�GXZDOĦ�
OLO�PX̓ăOD˕DK�ZD�DO�WD˕NĦP��5HWULHYHG�-XO\����������IURP�KWWS���LLFUD�FRP�DU�QHZV�GHWDLO��F�H��������
�����$UWLFOH�������E��LL��RI�WKH�81&,75$/�0RGHO�/DZ�SURYLGHV�WKDW�D�IRUHLJQ�DUELWUDO�DZDUG�PD\�EH�VHW�DVLGH�E\�WKH�FRXUW�
RQ�WKH�JURXQG�WKH�DZDUG�LV�LQ�FRQÁLFW�ZLWK�WKH�SXEOLF�SROLF\�RI�WKLV�6WDWH��
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PXFK�DZDLWHG�GHFLVLRQ�RI�WKH�)HGHUDO�&RXUW�RI�0DOD\VLD�RQ�WKH�SRZHUV�RI�WKH�6$&�
ZLWK�UHJDUGV�6KDUĦ¶DK�PDWWHUV�UHIHUUHG�WR�WKHP�E\�WKH�FRXUW�ZDV�VHWWOHG�RXW�RI�FRXUW��
,Q�7DQ�6UL�.KDOLG�,EUDKLP�Y�%DQN�,VODP�0DOD\VLD�%HUKDG����	�WKH�DSSHOODQW�TXHVWLRQHG�
ZK\�WKH�GHFLVLRQ�RI�WKH�6$&�VKRXOG�EH�ELQGLQJ�RQ�WKH�FRXUW�DQG�DUJXHG�WKDW�WKH�FRXUW�
LQ�D�ZD\�KDG�DEGLFDWHG�IURP�LWV�MXGLFLDO�UHVSRQVLELOLW\�LI�MXGLFLDO�SRZHUV�ZHUH�WR�EH�
FRQIHUUHG�RQ�DQRWKHU�TXDVL�MXGLFLDO�ERG\��7KH�FDVH�ZDV�SHQGLQJ�EHIRUH�WKH�)HGHUDO�
&RXUW� EXW� WKH� LVVXH�ZDV� QHYHU� GHWHUPLQHG�� DV� LW� LV� EHOLHYHG� WKH� SDUWLHV� VHWWOHG� RXW�
RI�WKH�FRXUW�GXH�WR�LWV�VHQVLWLYH�QDWXUH�DQG�LWV�SRWHQWLDO�LPSDFW�RQ�WKH�HQWLUH�,VODPLF�
ÀQDQFLDO�VHUYLFHV�LQGXVWU\�LQ�0DOD\VLD��,W�LV�JHQHUDOO\�EHOLHYHG�WKH�MXGJHV�DW�WKH�DSH[�
FRXUW�HQFRXUDJHG�WKH�SDUWLHV�WR�VHWWOH�RXW�RI�FRXUW����	�7KLV�EHQLJQ�UROH�RI�WKH�FRXUW�LQ�
HQFRXUDJLQJ� WKH�SDUWLHV�RU�HYHQ�VXSSRUWLQJ� WKH�SDUWLHV�ZKR�VLJQLI\� WKH� LQWHQWLRQ� WR�
VHWWOH�DPLFDEO\�ZDV�HPSKDVL]HG�E\�9LQFHQW�1J�-��LQ�.7/�6GQ�%KG�Y�$]UDKL�+RWHOV�
6GQ�%KG��IRUPHUO\�NQRZQ�DV�9LUWXDO�$PEHU�6GQ�%KG���$GYDQFH�+RWHOV�6XSSOLHV��0��
6GQ�%KG�	�$QRU��6XSSRUWLQJ�&UHGLWRUV���	��WKXV�

0RGHUQ� GD\� FRXUWV�� LQ� WKLV� HUD� RI� UDSLG� GHYHORSPHQW� DUH� OXPEHUHG�
ZLWK� DQ� HYHU�LQFUHDVLQJ�EDFNORJ�RI� FDVHV«��7KXV�� LQ� WKH� LQWHUHVWV� RI�
MXVWLFH� DQG� JRRG� JUDFH� D� GHIHQGDQW·V� RU� UHVSRQGHQW·V� UHTXHVW� IRU� DQ�
DGMRXUQPHQW�RI�WKH�KHDULQJ�WR�DQRWKHU�GDWH�WR�VHWWOH�WKH�PDWWHU�DPLFDEO\�
RXJKW� WR�EH�DOORZHG��EXW�DOORZHG�RQ� WHUPV�VXFK� WKDW� WKH�FRXUW·V� WLPH�
is not wasted in permitting the latter party to renege on his promise to 
VHWWOH��HVSHFLDOO\�DIWHU�EHLQJ�JLYHQ�UHDVRQDEOH�WLPH�²�QD\��VXFK�WLPH�DV�
UHTXHVWHG�²�WR�VHWWOH��

7KHUHIRUH�� WKH� MXGLFLDO� VXSSRUW� IRU� ,VODPLF� ÀQDQFH� VKRXOG� EH� XQGHUVWRRG� IURP� WKH�
SHUVSHFWLYH�RI�TXDVL�MXGLFLDO�PHFKDQLVPV�DYDLODEOH�WR�UHVROYH�,VODPLF�ÀQDQFH�PDWWHUV��
)RU�LQVWDQFH��LQ�0DOD\VLD��WKH�FRXUW�DQQH[HG�GLVSXWH�UHVROXWLRQ�IUDPHZRUN�LV�FDOOHG�
.XDOD�/XPSXU�&RXUW�0HGLDWLRQ�&HQWUH��./&0&��ZKLFK��DPRQJ�RWKHUV��SURYLGHV�IRU�
PHGLDWLRQ�RI�,VODPLF�ÀQDQFH�FDVHV�E\�MXGLFLDO�RIÀFHUV�LQ�WKHLU�FDSDFLW\�DV�PHGLDWRUV�
WR� HQVXUH� DPLFDEOH� VHWWOHPHQW� RI� GLVSXWHV�� 7KH� MXGLFLDO� VXSSRUW� WR� PHGLDWLRQ� DQG�
DUELWUDWLRQ� LQYROYLQJ� ,VODPLF� ÀQDQFH� GLVSXWHV� LV� VLPLODU� WR� WKH� JHQHUDO� SUDFWLFH� LQ�
FRPPHUFLDO�GLVSXWH� UHVROXWLRQ�� �7KLV� LV� UHFRJQLVHG� LQ� WKH�81&,75$/�0RGHO�/DZ�
DQG�LW�LV�FRQVLGHUHG�EHVW�SUDFWLFH�IRU�WKH�FRXUWV�WR�EHQLJQO\�IDFLOLWDWH�PHGLDWLRQ�DQG�
DUELWUDO�SURFHHGLQJV���

4.2 Recognition and Enforcement of Foreign Arbitral Awards
7KHUH� DUH� VHYHUDO� FDVHV� ZKHUH� WKH� FRXUW� KDG� UHIHUUHG� WKH� SDUWLHV� WR� PHGLDWLRQ� RU�

�����>����@���&/-�����
�����.DPDO��6��0�� ��������.KDOLG�FRQÀUPV�RXW�RI�FRXUW�VHWWOHPHQW�ZLWK�%DQN�,VODP�IRU�XQGLVFORVHG�VXP��0DOD\�0DLO�
2QOLQH�� )HEUXDU\� ���� ����� DW� KWWS���ZZZ�WKHPDOD\PDLORQOLQH�FRP�PDOD\VLD�DUWLFOH�NKDOLG�FRQÀUPV�RXW�RI�FRXUW�
VHWWOHPHQW�ZLWK�EDQN�LVODP�IRU�XQGLVFORVHG�VXP�VWKDVK�R[UZ(&JZ�GSXI
�����>����@���0/-�����DW�����
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$SSHDO�KHOG�WKDW�WKH�FRXUW�VKRXOG�OHDQ�DJDLQVW�D�FRQVWUXFWLRQ�ZKLFK�ZRXOG�GHIHDW�WKH�
FRPPHUFLDO� SXUSRVH� RI� WKH� DJUHHPHQWV�� �7KH� DSSHOODWH� FRXUW� GLVPLVVHG� WKH� DSSHDO�
DQG� DIÀUPHG� WKH� GHFLVLRQ� RI� WKH�+LJK�&RXUW�ZKLOH� HPSKDVL]LQJ� WKDW� WKH� UHIHUHQFH�
WR�´6KDUĦ¶DK�ODZµ�LQ�WKH�JRYHUQLQJ�ODZ�FODXVH�ZDV�D�PHUH�UHIHUHQFH�WR�WKH�IDFW�WKDW�
6KDPLO�%DQN�FRQGXFWV�LWV�EXVLQHVV�LQ�DFFRUGDQFH�WR�6KDUĦ¶DK�SULQFLSOHV���7KH�FRXUW�
IXUWKHU�REVHUYHG�WKDW� WKH�VROH�LQWHUHVW�RI�%H[LPFR�ZDV�WR�REWDLQ�DGYDQFHV�RI�IXQGV�
DQG�6KDUĦ¶DK�ZDV�QRW�VXSSRVHG�WR�EH�DQ�LVVXH�LQ�WKH�LQWHUSUHWDWLRQ�RI�WKH�JRYHUQLQJ�
ODZ�FODXVH�DQG�VXFK�ODZ�VKRXOG�QRW�QHFHVVDULO\�KDYH�DQ\�LPSDFW�RQ�WKH�YDOLGLW\�RI�
WKH� DJUHHPHQWV��7KHUHIRUH�� WKH� FRXUW� JDYH� HIIHFW� WR� WKH� FRPPHUFLDO� SXUSRVH�RI� WKH�
DJUHHPHQWV�ZKLFK�ZDV�PDLQO\�WR�REWDLQ�DGYDQFHV�RI�IXQGV��

4 Major Judicial Support for the Islamic Finance Industry

%DVHG�RQ�WKH�DERYH�DQDO\VHV�RQ�WKH�G\QDPLFV�RI�MXGLFLDO�VXSSRUW�LQ�,VODPLF�ÀQDQFH��
WKLV�SDUW�H[DPLQHV�PDMRU�DVSHFWV�RI�MXGLFLDO�VXSSRUW�IRU�WKH�,VODPLF�ÀQDQFH�LQGXVWU\�
IURP�WKH�SULVP�RI�FDVH�ODZ�LQ�4DWDU�,QWHUQDWLRQDO�&RXUW�DQG�'LVSXWH�5HVROXWLRQ�&HQWUH�
�4,&'5&���0DOD\VLD��',)&��DQG�(QJODQG���

4.1 Encouraging Amicable Settlement in the interest of the Parties 
7KHUH� DUH� VLWXDWLRQV� ZKHUH� WKH� MXGJH� HQFRXUDJHV� WKH� SDUWLHV� WR� H[SORUH� DPLFDEOH�
VHWWOHPHQW�� ZKLFK� UHÁHFWV� WKH� RULJLQDO� SUDFWLFH� LQ� ,VODPLF� ODZ� ZKHUH� WKH� MXGJH� LV�
FRQIHUUHG�ZLWK�WKH�LQKHUHQW�SRZHUV�WR�VHWWOH�D�FDVH�EHIRUH�KLP�RU�KHU�DPLDEO\�LI�KH�
GHHPV�ÀW���,Q�,VODPLF�ODZ��WKH�MXGJH�´LV�HQGRZHG�ZLWK�PXOWLSOH�UROHV�ZLWK�D�ODUJHO\�
LQTXLVLWRULDO� MXVWLFH� V\VWHP�� DQG� WKH� UROHV� RI�PHGLDWRU� DQG� FRQFLOLDWRU� DUH� LQFOXGHG�
DPRQJVW�WKHP�µ���	 ,Q�DGGLWLRQ��SURYLVLRQV�IRU�UHFRJQLWLRQ�DQG�HQIRUFHPHQW�RI�DZDUGV�
LQ�,VODPLF�ODZ�FOHDUO\�UHTXLUH�WKDW�IRU�WKH�SXUSRVH�RI�HQIRUFHPHQW��DQ�DZDUG�VKRXOG�
EH�UHIHUUHG�WR�WKH�MXGJH���7KH�LPSOLFDWLRQ�RI�WKLV�LV�WKDW�WKH�MXGJH�LV�LQYROYHG�LQ�WKH�
process����	� � ,W� LV� HLWKHU� WKH� MXGJH� HDUOLHU� UHIHUUHG� VXFK� D� FDVH� IRU� DUELWUDWLRQ� RU� WKH�
GLVSXWLQJ� SDUWLHV� LQGHSHQGHQWO\� DSSRLQWHG� D� WKLUG�SDUW\� QHXWUDO� DV� DQ� DUELWUDWRU� WR�
UHVROYH�WKH�PDWWHU�
,Q�D�UDWKHU�XQLTXH�SURFHHGLQJ��WKH�FRXUW�DW�WKH�4,&'5&�ZDV�IDFHG�ZLWK�D�SUHOLPLQDU\�
REMHFWLRQ�UHODWLQJ�WR�WKH�MXULVGLFWLRQ�RI�WKH�FRXUW�LQ�'DPDQ�+HDOWK�,QVXUDQFH�4DWDU�//&�
Y��$O�%DZDNLU�&RPSDQ\�/WG���	�ZKHUH�LW�GHFLGHG�LW�KDG�MXULVGLFWLRQ�EXW�HQFRXUDJHG�WKH�
´SDUWLHV�WR�VHWWOH�WKH�GLVSXWH�ZLWKRXW�IXUWKHU�UHFRXUVH�WR�WKH�FRXUWµ�VLQFH�WKH�GHIHQGDQW�
DFFHSWHG�WKDW�LW�RZHG�WKH�FODLPDQW�DQG�WKH�FODLPDQW�KDG�VLJQLÀHG�LQWHUHVW�WKDW�LW�ZLOO�
DFFHSW�WKH�VHWWOHPHQW�VXP��,Q�D�VLPLODU�YHLQ��WKHUH�LV�DOVR�VRPH�LQGLFDWLRQV�WKDW�WKH�

����� �$LGD�2WKPDQ�� ´$QG�6XOK� LV�%HVW��$PLFDEOH�6HWWOHPHQW� DQG�'LVSXWH�5HVROXWLRQ� LQ� ,VODPLF�/DZµ�� 3K�'��7KHVLV��
+DUYDUG�8QLYHUVLW\��������DW����
����� �6HH�$KPDG�E�� ¶8PDU�$O�.KDOODI��$GDE�DO�4DGL��&RPPHQWDU\�E\�¶8PDU�E�� ¶$EGXO�$]L]��HGLWHG�E\�$EX�DO�:DIă·�
DO�$IJKăQĦ�DQG�$Eŗ�%DNU�0XKDPPDG�DO�+ăVKLPĦ��%HLUXW��/HEDQRQ��'ăU�DO�.XWXE�DO�¶,OPL\\DK�������������DW����������
�����&DVH�QR�����������-XGJHPHQW�GHOLYHUHG�RQ����-XO\������
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$FW������VWLOO�JRYHUQ�,VODPLF�FRQWUDFWV��7KH�02'�IDFLOLW\�DJUHHPHQWV�
ZHUH�QRW�RQH�WKDW�FRXOG�EH�DYRLGHG�XQGHU�V����RI�WKH�&RQWUDFWV�$FW�QRU�
DQ� LOOHJDO� FRQWUDFW�XQGHU� V����DQG� WKHUHIRUH� UHPDLQHG�DQ�HQIRUFHDEOH�
DJUHHPHQW�DQG�KDG�WR�EH�DGKHUHG�WR����	 

,Q�PRVW�FDVHV��WKH�KROLVWLF�DSSURDFK�DOORZV�IRU�D�IDLU�FRQVLGHUDWLRQ�RI�WKH�FDVH�EHIRUH�
WKH�FRXUW��DV�IDLUQHVV�WR�ERWK�SDUWLHV�UHTXLUHV�WKDW�RQFH�D�SDUW\�KDV�EHQHÀWWHG�IURP�D�
IDFLOLW\��VXFK�D�SDUW\�FDQQRW�ODWHU�SOHDG�QR�FRPSOLDQFH�DV�D�GHIHQFH��,VODPLF�ÀQDQFH�
FXVWRPHUV�FDQQRW�HQMR\� WKH�EHQHÀWV�RI�DQ�,VODPLF�ÀQDQFH�IDFLOLW\�IURP�D�EDQN�DQG�
ODWHU�FODLP�LW�LV�QRW�6KDUĦ¶DK�FRPSOLDQW�ZKHQ�WKH\�GHIDXOW��$�SDUW\�FDQQRW�DSSUREDWH�
DQG�UHSUREDWH�DW�WKH�VDPH�WLPH��KHQFH��WKH�PD[LP�TXL�DSSUREDW�QRQ�UHSUREDW�LV�ÀUPO\�
HPERGLHG�LQ�(QJOLVK�&RPPRQ�/DZ�

3.5 Application of the Commercial Purpose Test
7KH�DSSOLFDWLRQ�RI�FRPPHUFLDO�SXUSRVH�WHVW�E\�WKH�FRXUWV�LQ�GHFLGLQJ�FDVHV�EHIRUH�WKHP�
LV�ZHOO�GRFXPHQWHG�LQ�PDQ\�(QJOLVK�FDVHV���$V�KHOG�UHFHQWO\�LQ�WKH�$XVWUDOLDQ�FDVH�
RI�(FRVVH�3URSHUW\�+ROGLQJV�3W\�/WG�Y�'HH�*HH�1RPLQHHV�3W\�/WG���	 in interpreting 
DPELJXRXV� FODXVHV� LQ� DJUHHPHQWV�� WKH� FRXUW� SODFHV� JUHDWHU� ZHLJKW� RQ� SUHVXPHG�
FRPPHUFLDO�SXUSRVH�RI�WKH�XQGHUO\LQJ�DJUHHPHQWV�WKDQ�WKH�ODQJXDJH�XVHG�RU�DGRSWHG�
E\�WKH�SDUWLHV�� � ,Q�86�%DQN�7UXVWHHV�/WG�Y�7LWDQ�(XURSH���������1+3��/WG����	 the 
FRXUW�REVHUYHG�

,I���� WKH� FRXUW� FRQFOXGHV� WKDW� WKH� ODQJXDJH� XVHG� LV� XQDPELJXRXV��
WKHQ�WKH�FRXUW�PXVW�DSSO\�LW��HYHQ�WKRXJK�VRPH�RWKHU�UHVXOW�PLJKW�EH�
WKRXJKW�PRUH� FRPPHUFLDOO\� UHDVRQDEOH�� DQG� HYHQ� LI� LW� JLYHV� D� UHVXOW�
WKDW�LV�FRPPHUFLDOO\�GLVDGYDQWDJHRXV�WR�RQH�RI�WKH�SDUWLHV��7KH�FRXUW·V�
IXQFWLRQ�LV�WR�LQWHUSUHW�WKH�FRQWUDFW��QRW�WR�UHZULWH�LW��

7KHUHIRUH��DV�KHOG�LQ�5DLQ\�6N\�Y�.RRNPLQ�%DQN���	�ZKHUH�DQ\�WHUP�RI�D�FRQWUDFW�LV�
VXEMHFW� WR�PRUH� WKDQ�RQH� LQWHUSUHWDWLRQ�� LW� LV�DSSURSULDWH� WR�DGRSW� WKH� LQWHUSUHWDWLRQ�
ZKLFK� LV� PRVW� FRQVLVWHQW� ZLWK� EXVLQHVV� FRPPRQ� VHQVH� RU� VXFK� LQWHUSUHWDWLRQ� WKDW�
VHUYHV�WKH�FRPPHUFLDO�SXUSRVH�RI�WKH�RULJLQDO�LQWHQWLRQ�RI�WKH�SDUWLHV��

,W�DSSHDUV�WKH�(QJOLVK�FRXUW�DOVR�JDYH�MXGLFLDO�VXSSRUW�WR�WKH�DERYH�SULQFLSOH�ZKHUH�
WKH�FRXUW�KHOG�WKH�SDUWLHV�WR�EH�ERXQG�E\�WKHLU�DJUHHPHQW�GHVSLWH�WKH�LQVLVWHQFH�E\�D�
SDUW\�WKDW�WKH�XQGHUO\LQJ�PXUDEDKDK�DJUHHPHQWV�ZHUH�QRW�6KDUĦ¶DK�FRPSOLDQW��,Q�WKH�
RIWHQ�FLWHG�6KDPLO�%DQN�RI�%DKUDLQ�Y�%H[LPFR�3KDUPDFHXWLFDOV�/WG���	�WKH�&RXUW�RI�

�����,ELG��S�����
�����>����@�+&$����
�����>����@�(:+&�������&K���DW�>��@��
�����>����@�8.6&�����DW�>��@�
�����>����@�(:&$�&LY�����>����@���:�/�5��������>����@���$OO�(�5��������>����@���$OO�(�5���&RPP�������>����@���/OR\G·V�
5HS�����>����@���&�/�&���������������������/�6�*�����7LPHV��)HEUXDU\���������������:/�������
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DUJXH�WKDW�LQ�FRPSOH[�,VODPLF�ÀQDQFH�FDVHV�VXFK�DV�FURVV�ERUGHU�̒XNŗN�WUDQVDFWLRQV��
WKH�LQWHUYHQWLRQLVW�DSSURDFK�PD\�EH�PRUH�DSSURSULDWH�WR�GLVVHFW�HYHU\�UHOHYDQW�IDFW�RI�
WKH�FDVH�DQG�DGGUHVV�DOO�LVVXHV�UDLVHG�LQ�WKH�LQWHUHVW�RI�MXVWLFH�DQG�IDLUQHVV���7KRXJK�
WKH� QRQ�LQWHUYHQWLRQLVW� DSSURDFK� VHHPV� WR� EH� WKH� SUHYDLOLQJ�PRGHO� LQ� WKH� (QJOLVK�
&RXUW��WKH�GHFLVLRQ�RI�WKH�FRXUW�LQ�6KDPLO�FDVH�VKRZHG�WKDW�WKH�FRXUW�PD\�DGRSW�WKH�
LQWHUYHQWLRQLVW�DSSURDFK�ZKHQ�WKH�IDFWV�UHTXLUH�LW�WR�GR�VR����	 

3.4 Consideration of the case as a whole
7KH�DSSURDFK�RI�FRQVLGHULQJ� WKH�FDVH�DV�D�ZKROH� LV�EDVHG�RQ� WKH�SUHPLVH� WKDW� LW� LV�
XVXDOO\�D�GLIÀFXOW�FKDOOHQJH�IRU�WKH�FRXUW�WR�H[HUFLVH�LWV�MXGLFLDO�IXQFWLRQ�LQ�DSSO\LQJ�
SRVLWLYH� ODZ� WR� ,VODPLF� ÀQDQFH� WUDQVDFWLRQV�� ,Q� %DQN�.HUMDVDPD�5DN\DW�0DOD\VLD�
%KG��Y�(PFHH�&RUSRUDWLRQ�6GQ�%KG���	�WKH�FRXUW�KHOG�

7KH� IDFLOLW\�JLYHQ�E\� WKH�DSSHOODQW� WR� WKH� UHVSRQGHQW�ZDV�DQ� ,VODPLF�
EDQNLQJ�IDFLOLW\��%XW�WKDW�GLG�QRW�PHDQ�WKDW�WKH�ODZ�DSSOLFDEOH�LQ�WKLV�
DSSOLFDWLRQ�ZDV� GLIIHUHQW� IURP� WKH� ODZ� DSSOLFDEOH� LI� WKH� IDFLOLW\�ZDV�
JLYHQ�XQGHU�FRQYHQWLRQDO�EDQNLQJ��7KH�FKDUJH�ZDV�D�FKDUJH�XQGHU�WKH�
1DWLRQDO�/DQG�&RGH��7KH�UHPHG\�DYDLODEOH�DQG�VRXJKW�ZDV�D�UHPHG\�
SURYLGHG�E\�WKH�1DWLRQDO�/DQG�&RGH��7KH�SURFHGXUH�LV�SURYLGHG�E\�WKH�
&RGH�DQG�E\�WKH�5XOHV�RI�WKH�+LJK�&RXUW�������7KH�FRXUW�DGMXGLFDWLQJ�LW�
ZDV�WKH�+LJK�&RXUW��7KHUHIRUH��WKH�VDPH�ODZ�ZDV�DSSOLFDEOH��WKH�VDPH�
RUGHU� WKDW�ZRXOG�EH�� LI�PDGH��DQG� WKH�VDPH�SULQFLSOHV� WKDW�VKRXOG�EH�
DSSOLHG�LQ�GHFLGLQJ�WKH�DSSOLFDWLRQ����	 

7KH� KROLVWLF� DSSURDFK� WR� D� FDVH� DV� HVWDEOLVKHG� DERYH� KDV� DOVR� EHHQ� XSKHOG� LQ�7DQ�
6UL�.KDOLG� ,EUDKLP�Y�%DQN�,VODP�0DOD\VLD�%HUKDG���	  and in the more recent case 
RI�0D\EDQN� ,VODPLF�%KG� Y�0�,2�%XLOGHUV� 6GQ�%KG�	�$QRU����	� ,Q� WKH� ODWWHU� FDVH��
WKH�FRXUW�ZDV�IDFHG�ZLWK�D�TXHVWLRQ�´ZKHWKHU�D�FRQWUDFW�ZKLFK�GLG�QRW�FRPSO\�ZLWK�
6KDULDK�RQ�RQH�KDQG��EXW�LQ�FRPSOLDQFH�ZLWK�WKH�ODZ�RI�FRQWUDFWV�RQ�WKH�RWKHU�KDQG��
ZRXOG�EH�OHJDOO\�HQIRUFHDEOHµ���	���7KH�FRXUW�WKHUHIRUH�KHOG�

7KH�SXUSRUWHG�QRQ�FRPSOLDQFH�ZLWK�WKH�PXUDKDEDK�SULQFLSOHV�GLG�QRW�
UHQGHU�WKH�FRQWUDFW�LOOHJDO�DQG�XQHQIRUFHDEOH��7KH�YDOLGLW\�RI�WKH�FRQWUDFW�
LQ�WKLV�FDVH�VKRXOG�EH�YLHZHG�IURP�WKH�ODZ�WKDW�JHQHUDOO\�JRYHUQV�WKH�
FRQWUDFW�EHWZHHQ�SDUWLHV�LQ�WKLV�FRXQWU\��7KH�SURYLVLRQV�RI�WKH�&RQWUDFWV�

�����7XQ�$ULÀQ�%LQ�=DNDULD��´$�MXGLFLDO�SHUVSHFWLYH�RQ�,VODPLF�ÀQDQFH�OLWLJDWLRQ�LQ�0DOD\VLDµ��S������
��������������&/-�����
�����,ELG�
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FRXQWU\��$V�D�PDWWHU�RI�IDFW��WKLV�HQFRXUDJHG�WKH�UHJXODWRU\�DXWKRULW\�WR�FRPH�XS�ZLWK�
FOHDU�SROLF\�JXLGHOLQHV�RQ�UHEDWHV�LQ�,VODPLF�ÀQDQFH�IDFLOLWLHV��

3.3 Consideration of the substance of the agreement
,W� LV� LQWHUHVWLQJ� WR� QRWH� WKDW� WKHUH� DUH� FDVHV�ZKHUH� WKH� FRXUW� KDG� JRQH� EH\RQG� WKH�
FRPSOLDQFH� RI� WKH� SDUWLHV� WR� WKH� WHUPV� RI� WKH� DJUHHPHQW�� LQFOXGLQJ� WKH� SURFHGXUDO�
UHTXLUHPHQWV���7KH�FRXUW�LQ�WKRVH�FDVHV�KDG�FRQVLGHUHG�WKH�VXEVWDQWLYH�SULQFLSOHV�RI�
WKH�6KDUĦ¶DK�HYHQ�WKRXJK�WKH�FRXUW�LV�D�FLYLO�FRXUW�ZLWK�D�MXGJH�QRW�QHFHVVDULO\�WUDLQHG�
LQ�6KDUĦ¶DK���7KLV�SUDFWLFH�LV�QRW�VR�FRPPRQ�LQ�WKH�(QJOLVK�FRXUW��DV�WKH�MXGJHV�KDG�
FRQVLVWHQWO\�DYRLGHG�PDNLQJ�GHFLVLRQV�RU�JLYHQ�RSLQLRQV�RQ�6KDUĦ¶DK�LVVXHV��7KH�4DWDUL�
DQG�',)&�FRXUWV�DOVR�DYRLG�VFUXWLQL]LQJ�6KDUĦ¶DK�LVVXHV�EXW�D�0DOD\VLDQ�FRXUW�RQFH�
FRQVLGHUHG�WKH�VXEVWDQWLYH�6KDUĦ¶DK�SULQFLSOHV�RI�WKH�FDVH��,Q�D�FROOHFWLYH�MXGJPHQW�
GHOLYHUHG�E\�WKH�FRXUW�IRU����VHSDUDWH�FDVHV�LQYROYLQJ�%DQN�,VODP�0DOD\VLD�%HUKDG�
DQG�$UDE�0DOD\VLDQ�)LQDQFH�%HUKDG��WKH�FRXUW�KHOG�WKDW�WKH�%%$�LV�QRW�D�ERQD�ÀGH�
VDOH�EXW�D�ÀQDQFLQJ�WUDQVDFWLRQ�WKDW�LV�FRQWUDU\�WR�WKH�UHOHYDQW�,VODPLF�EDQNLQJ�ODZV�LQ�
WKH�FRXQWU\��,Q�WKH�FDVH��$UDE�0DOD\VLDQ�)LQDQFH�%KG�Y�7DPDQ�,KVDQ�-D\D�6GQ�%KG�
	�2UV��.RSHUDVL�6HUL�.RWD�%XNLW�&KHUDND�%KG��WKLUG�SDUW\����	�WKH�FRXUW�ZHQW�LQWR�WKH�
DQDO\VLV�DQG�GHÀQLWLRQV�RI�´,VODPµ��´0XVOLPµ��DQG�´0DGKKDEµ��DQG�FRQFOXGHG�WKDW�

7KLV�FRXUW�KROGV�WKDW�ZKHUH�WKH�EDQN�SXUFKDVHG�GLUHFWO\�IURP�LWV�FXVWRPHU�
DQG�VROG�EDFN�WR�WKH�FXVWRPHU�ZLWK�GHIHUUHG�SD\PHQW�DW�D�KLJKHU�SULFH�
LQ� WRWDO�� WKH� VDOH� LV� QRW� D� ERQD� ÀGH� VDOH�� EXW� D� ÀQDQFLQJ� WUDQVDFWLRQ��
DQG�WKH�SURÀW�SRUWLRQ�RI�VXFK�$O�%DL·�%LWKDPDQ�$MLO�IDFLOLW\�UHQGHUHG�
WKH�IDFLOLW\�FRQWUDU\� WR� WKH�,VODPLF�%DQNLQJ�$FW������RU� WKH�%DQNLQJ�
DQG�)LQDQFLDO� ,QVWLWXWLRQV�$FW������ >QRZ�UHSHDOHG�DQG� UHSODFHG�ZLWK�
,VODPLF�)LQDQFLDO�6HUYLFHV�$FW�����@�DV�WKH�FDVH�PD\�EH����	�

$OWKRXJK�WKH�GHFLVLRQ�ZDV�UHYHUVHG�DW�WKH�&RXUW�RI�$SSHDO��WKH�DERYH�FDVH�LV�D�FOHDU�
H[DPSOH�ZKHUH�WKH�FRXUW�JRHV�LQWR�WKH�VXEVWDQWLYH�SDUW�RI�WKH�DJUHHPHQW�DQG�PDNLQJ�
DWWHPSWV�WR�LQWHUSUHW�6KDUĦ¶DK�LVVXHV��6LPLODU�SUDFWLFH�ZDV�H[SHULHQFHG�LQ�$IÀQ�%DQN�
%HUKDG� Y�=XONLÁL�$EGXOODK����	�ZKHUH� WKH� FRXUW� WRRN� D� VWHS� IXUWKHU� WR� FDOFXODWH� WKH�
DPRXQW�RI�SURÀW� WKH�EDQN�ZRXOG�KDYH�HDUQHG�XS� WR� WKH�GDWH�RI� WKH�ÀQDO� MXGJPHQW�
RI�WKH�FRXUW��7KH�IRUHJRLQJ�DQDO\VHV�RQ�WKH�MXGLFLDO�DSSURDFK�WR�WKH�FRQVWUXFWLRQ�RI�
,VODPLF�ÀQDQFH�DJUHHPHQWV�UHYHDOHG�VRPH�JOLPSVH�LQWR�KRZ�D�FRXUW�GHOYHV�LQWR�WKH�
VXEVWDQFH�RI�WKH�GLVSXWH�E\�DGGUHVVLQJ�6KDUĦ¶DK�LVVXHV�LQ�WKH�FDVH�ZLWK�WKH�LQWHQWLRQ�
RI� HQVXULQJ� IDLUQHVV� LQ� WKH�ÀQDO� GHFLVLRQ� RI� WKH� FRXUW�� �7KLV� DSSURDFK� LV� JHQHUDOO\�
UHIHUUHG�WR�DV�WKH�LQWHUYHQWLRQLVW�DSSURDFK�WKRXJK�LV�FRQVLGHUHG�E\�VRPH�DV�HURGLQJ�
WKH�VDFURVDQFW�SULQFLSOHV�RI�MXGLFLDO�LPSDUWLDOLW\�DQG�QHXWUDOLW\���2QH�FRXOG�KRZHYHU�
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WKLV� LV� DOORZHG� LQ� FRPPHUFLDO� DUELWUDWLRQ�ZKHQ� WKH� SDUWLHV� H[SUHVVO\� HPSRZHU� WKH�
DUELWUDO� WULEXQDO� WR� DFW� DV� VXFK����	�+RZHYHU�� LW� LV� UDUH� LQ� MXGLFLDO� SURFHHGLQJV� IRU� D�
MXGJH�WR�DSSO\�SULQFLSOHV�RI�HTXLW\�DQG�IDLUQHVV���%XW�WKLV�FRPPHQGDEOH�UROH�RI�WKH�
MXGLFLDU\�KDV�EHHQ�VHHQ�LQ�VRPH�,VODPLF�ÀQDQFH�FDVHV�LQ�0DOD\VLD��)RU�LQVWDQFH��LQ�
0DOD\DQ�%DQNLQJ�%HUKDG�Y��<D·NXS�ELQ�2MH�	�$QRU���	�LQ�D�FDVH�LQYROYLQJ�WKH�EDQN�
IDFLOLW\�RI�$O�%DL�%LWKDPDQ�$MLO��%%$���WKH�FRXUW�ZDV�DVNHG�WR�GHWHUPLQH�ZKHWKHU�WKH�
EDQN�ZDV�HQWLWOHG�DV�RI�ULJKW�WR�IXOO�SURÀWV�LQ�HYHQW�,VODPLF�IDFLOLW\�ZDV�WHUPLQDWHG�
SUHPDWXUHO\���$V�WKHUH�ZHUH�QR�FOHDU�JXLGHOLQHV�RQ�UHEDWH�IRU�,VODPLF�ÀQDQFH�IDFLOLW\�
IURP� WKH� UHJXODWRU\� DXWKRULWLHV� DW� WKDW� WLPH� HYHQ� WKRXJK� WKHUH�ZHUH� UHVROXWLRQV� RI�
6$&��+DPLG�6XOWDQ�-��DV�KH�WKHQ�ZDV��GHFLGHG�WR�DSSO\�WKH�SULQFLSOHV�RI�MXVWLFH�DQG�
HTXLW\�ZKLOH�HPSKDVL]LQJ�WKDW��́ (TXLW\�LQ�WKLV�FDVH�DSSOLHG�ERWK�WR�WKH�SODLQWLII�DV�ZHOO�
DV�WR�WKH�GHIHQGDQWV�µ�7KH�MXGJH�IXUWKHU�HPSKDVL]HG�

:KHQ� SDUWLHV� HQWHU� LQWR� ,VODPLF� FRPPHUFLDO� WUDQVDFWLRQ�� LW� LV� DOZD\V�
VXEMHFW�WR�4XUDQLF�LQMXQFWLRQ�WR�DFW�ZLWK�MXVWLFH�DQG�HTXLW\�DQG�WKHUH�LV�
D�QHHG�IRU�WKH�SDUWLHV�HQWHULQJ�LQWR�VXFK�FRPPHUFLDO�GHDOLQJ�WR�UHVSHFW�
,VODPLF�ZRUOGYLHZ�RQ�VXFK�WUDQVDFWLRQ��PRUH�VR�LQ�WKH�IDLUQHVV�WR�HQVXUH�
that the deal is completed as per the terms and the need to mitigate the 
EUHDFK��WDNLQJ�LQWR�$�FRQVLGHUDWLRQ�YDULRXV�SULQFLSOHV��LQFOXVLYH�RI�WKH�
FRQFHSW�WKDW�VD\V�WKDW�H[FHVV�SURÀW�LV�QRW�SHUPLVVLEOH����� 

,Q�RUGHU�WR�IXUWKHU�HQVXUH�WKDW�KH�LV�QRW�JRLQJ�EH\RQG�KLV�MXGLFLDO�IXQFWLRQ��WKH�MXGJH�
UHIHUUHG�WR�UHOHYDQW�VWDWXWRU\�SURYLVLRQV�WKDW�DOORZ�KLP�WR�DSSO\�SULQFLSOHV�RI�HTXLW\�
LQ� WKH� FDVH�� � ,Q� WKH� DERYH� FDVH�� WKH� FRXUW� SUHYHQWHG� WKH� EDQN� IURP� UHFRYHULQJ� WKH�
WRWDO�DPRXQW�RI�SURÀW�ZKLFK� LW�ZDV�HQWLWOHG� WR�KDG� LW�EHHQ� WKHUH�ZDV�QR�SUHPDWXUH�
WHUPLQDWLRQ�EXW�DOVR�KHOG�WKDW�WKH�FXVWRPHU�VKRXOG�SD\�WKH�RXWVWDQGLQJ�EDODQFH�RZHG�
SURPSWO\��7KH�EDVLV�RI�WKH�GHFLVLRQ�ZDV�WKDW�DSSDUHQW�LQMXVWLFH�ZKLFK�ZDV�UHÁHFWHG�
LQ� WKH� DPRXQW� WKH�GHIHQGDQW�KDG� WR�SD\� �50������������ FRPSDUHG� WR� WKH�RULJLQDO�
DPRXQW�UHFHLYHG�IURP�WKH�EDQN��50���������6XFK�VDOXWDU\� MXGLFLDO�VXSSRUW�KHOSHG�
LQ� VKDSLQJ� WKH� IXWXUH�GHYHORSPHQW�RI� WKH� ,VODPLF�ÀQDQFLDO� VHUYLFHV� LQGXVWU\� LQ� WKH�

(29)�$UWLFOH�������RI�WKH�81&,75$/�0RGHO�/DZ�RQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�SURYLGHV��´7KH�DUELWUDO�WULEXQDO�
VKDOO�GHFLGH�H[�DHTXR�HW�ERQR�RU�DV�DPLDEOH�FRPSRVLWHXU�RQO\�LI�WKH�SDUWLHV�KDYH�H[SUHVVO\�DXWKRUL]HG�LW�WR�GR�VR�µ�,Q�WKH�
´([SODQDWRU\�1RWH�E\�WKH�81&,75$/�VHFUHWDULDW�RQ�WKH������0RGHO�/DZ�RQ�,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ�DV�
DPHQGHG�LQ�����µ��LW�LV�H[SODLQHG�WKDW��´$UWLFOH��������UHFRJQL]HV�WKDW�WKH�SDUWLHV�PD\�DXWKRUL]H�WKH�DUELWUDO�WULEXQDO�WR�
GHFLGH�WKH�GLVSXWH�H[�DHTXR�HW�ERQR�RU�DV�DPLDEOHV�FRPSRVLWHXU��7KLV�W\SH�RI�DUELWUDWLRQ��ZKHUH�WKH�DUELWUDO�WULEXQDO�PD\�
GHFLGH�WKH�GLVSXWH�RQ�WKH�EDVLV�RI�SULQFLSOHV�LW�EHOLHYHV�WR�EH�MXVW��ZLWKRXW�KDYLQJ�WR�UHIHU�WR�DQ\�SDUWLFXODU�ERG\�RI�ODZ��LV�
FXUUHQWO\�QRW�NQRZQ�RU�XVHG�LQ�DOO�OHJDO�V\VWHPV��7KH�0RGHO�/DZ�GRHV�QRW�LQWHQG�WR�UHJXODWH�WKLV�DUHD��,W�VLPSO\�FDOOV�WKH�
DWWHQWLRQ�RI�WKH�SDUWLHV�RQ�WKH�QHHG�WR�SURYLGH�FODULÀFDWLRQ�LQ�WKH�DUELWUDWLRQ�DJUHHPHQW�DQG�VSHFLÀFDOO\�WR�HPSRZHU�WKH�
DUELWUDO�WULEXQDO��+RZHYHU��SDUDJUDSK�����PDNHV�LW�FOHDU�WKDW�LQ�DOO�FDVHV�ZKHUH�WKH�GLVSXWH�UHODWHV�WR�D�FRQWUDFW��LQFOXGLQJ�
DUELWUDWLRQ� H[� DHTXR� HW� ERQR�� WKH� DUELWUDO� WULEXQDO�PXVW� GHFLGH� LQ� DFFRUGDQFH�ZLWK� WKH� WHUPV�RI� WKH� FRQWUDFW� DQG� VKDOO�
WDNH� LQWR�DFFRXQW� WKH�XVDJHV�RI� WKH� WUDGH�DSSOLFDEOH� WR� WKH� WUDQVDFWLRQ�µ�6HH�81&,75$/��81&,75$/�0RGHO�/DZ�RQ�
,QWHUQDWLRQDO�&RPPHUFLDO�$UELWUDWLRQ������:LWK�DPHQGPHQWV�DV�DGRSWHG�LQ�������9LHQQD��81&,75$/��������S�����
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WKH�0DOD\VLDQ�FRXUWV�LQ�GHFLGLQJ�,VODPLF�ÀQDQFH�PDWWHUV����	�D�IXUWKHU�SUREH�LQWR�WKH�
DSSURDFKHV�UHYHDO�WKDW�WKH�(QJOLVK�FRXUW�DV�ZHOO�DV�FLYLO�FRXUWV�LQ�4DWDU��'XEDL��DQG�
HOVHZKHUH�ZRXOG�DOVR�DGRSW�VLPLODU�DSSURDFKHV��%DVHG�RQ�WKH�WUHQGV�LQ�WKH�(QJOLVK�
FRXUW�� WKLV� VWXG\� DGGV� WR� WKH� OLVW� D� ÀIWK� DSSURDFK�� ZKLFK� LV� WKH� DSSOLFDWLRQ� RI� WKH�
FRPPHUFLDO�SXUSRVH�WHVW��

3.1 Parties are bound by their agreement
7KH�DSSURDFK�WKDW�SUHIHUV�WKDW�SDUWLHV�DUH�ERXQG�E\�WKHLU�H[SUHVV�DJUHHPHQW�KDV�LWV�
RULJLQ� LQ� WKH� 6KDUĦ¶DK� LWVHOI�� DV� WKHUH� LV� D� OHJDO�PD[LP�ZKLFK� SURYLGHV�� ´0XVOLPV�
DUH� ERXQG� E\� WKHLU� VWLSXODWLRQV� >RU� DJUHHPHQWV@µ����	� � ,Q� RQH� RI� WKH� HDUOLHVW� ,VODPLF�
ÀQDQFH�FDVHV�DGMXGLFDWHG�E\�WKH�FRXUW�LQ�0DOD\VLD��7LQWD�3UHVV�6GQ�%KG��Y�%DQN�,VODP�
0DOD\VLD�%KG����	�WKH�6XSUHPH�&RXUW�KHOG�WKDW�SDUWLHV�DUH�ERXQG�E\�WKHLU�DJUHHPHQW��
$W�VXFK�HDUO\�SKDVH�RI�,VODPLF�ÀQDQFH�OLWLJDWLRQ�JOREDOO\��WKHUH�ZDV�QR�PXFK�UHIHUHQFH�
WR� WKH�6KDUĦ¶DK�SULQFLSOHV�EXW� WKH�FRXUW�VSHFLÀFDOO\�FRQVLGHUHG� WKH� OHDVH�DJUHHPHQW�
DQG�KHOG�WKH�SDUWLHV�WR�EH�ERXQG�E\�LW��7KLV�DSSURDFK�LV�WKH�VWULFW�QRQ�LQWHUYHQWLRQLVW�
DSSURDFK�ZKHUH� WKH�FRXUW� IRFXVHV�RQ� WKH�DJUHHPHQW�ZLWKRXW�QHFHVVDULO\�H[DPLQLQJ�
RWKHU�H[WUDQHRXV�IDFWRUV��

'XULQJ�WKH�HDUO\�SHULRG�LQ�WKH�KLVWRU\�RI�WKH�,VODPLF�ÀQDQFLDO�VHUYLFHV�LQGXVWU\��WKHUH�
ZHUH�QR�VWDWXWRU\�6KDUĦ¶DK�&RPPLWWHHV�DOWKRXJK�,VODPLF�EDQNV�DQG�ZLQGRZV�KDG�WKHLU�
LQ�KRXVH�6KDUĦ¶DK�DGYLVRUV��*HQHDOO\��GXULQJ�WKDW�SHULRG��,VODPLF�ÀQDQFLDO�LQVWLWXWLRQV�
RQO\�UHFHLYHG�DG�KRF�6KDUĦ¶DK�DGYLVRU\�VHUYLFHV�IURP�OHDGLQJ�VFKRODUV���6R��WKH�FRXUWV�
ZHUH�SURDFWLYH�LQ�JLYLQJ�IXOO�VXSSRUW�WR�,VODPLF�ÀQDQFH�FRQWUDFWV�WKDW�KDYH�EHHQ�GXO\�
YHULÀHG�E\�VFKRODUV�DQG�H[HFXWHG�E\�WKH�SDUWLHV��7KLV�HOHPHQW�RI�MXGLFLDO�VXSSRUW�ZDV�
YHU\�KHOSIXO�GXULQJ�WKH�HDUO\�SKDVH�RI�WKH�GHYHORSPHQW�RI�,VODPLF�ÀQDQFH�LQ�WKH�����V��
7KLV�LV�UHÁHFWHG�LQ�WKH�SRVLWLRQ�RI�WKH�FRXUW�LQ�$UDE�0DOD\VLDQ�0HUFKDQW�%DQN�%HUKDG�
Y� 6LOYHU� &RQFHSW� 6GQ�� %KG���	�ZKHUH� WKH� FRXUW� HVWDEOLVKHG� WKH� JHQHUDO� SULQFLSOH� RI�
UHEXWWDEOH�SUHVXPSWLRQ�WR�WKH�HIIHFW�WKDW�,VODPLF�EDQNLQJ�EXVLQHVV�DQG�,VODPLF�ÀQDQFH�
FRQWUDFWV�JHQHUDOO\�DUH�SUHVXPHG�WR�EH�LQ�RUGHU�XQOHVV�DQG�XQWLO�VXFK�SUHVXPSWLRQ�LV�
UHEXWWHG���,W�ZDV�VXUPLVHG�WKDW�VXFK�UHEXWWDO�FRXOG�EH�D�IRUPDO�VWDWHPHQW�RU�UHVROXWLRQ�
RI�WKH�LQ�KRXVH�6KDUĦ¶DK�DGYLVRU\�ERG\�RI�WKH�ÀQDQFLDO�LQVWLWXWLRQ�LQ�TXHVWLRQ��

3.2 Justice and equity of the case
7KHUH�DUH�VLWXDWLRQV�ZKHUH�WKH�FRXUW�JRHV�EH\RQG�VWULFW�OHJDO�SULQFLSOHV�ZKLOH�WU\LQJ�WR�
DSSO\�VRPH�H[WUDQHRXV�OHJDO�SULQFLSOHV�WR�WKH�PDWWHU�EHIRUH�LW��SDUWLFXODUO\�LI�WKH�FRXUW�
IHHOV�VXFK�ZLOO�VHUYH�WKH�XOWLPDWH�LQWHUHVW�RI�MXVWLFH�DQG�HTXLW\�RI�WKH�FDVH��,Q�SUDFWLFH��
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�����7KLV�LV�FRQWDLQHG�LQ�D�+DGLWK�UHODWHG�E\�$O�%XNKDUL��$EX�'DZXG�DQG�$O�+DNLP�DQG�FODVVLÀHG�VDKLK�RU�VRXQG��6HH�
$O�%XNKDUL��6DKLK�DO�%XNKDUL�ZLWK�)DWK�DO�%DUL��%RRN�RI�FRQGLWLRQV��6KXUXW���YRO���������
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LQFRUSRUDWHG�LQWR�WKH�0XUDEDKD�$JUHHPHQW�DV�WKH\�ZHUH�VXIÀFLHQWO\�FHUWDLQ��7KLV�ZDV�
EHFDXVH�WKHUH�ZDV�VXIÀFLHQW�UHIHUHQFH�DQG�LGHQWLÀFDWLRQ�RI�VSHFLÀF�DVSHFWV�RI�6KDULD�
ODZ�µ��7KLV�LPSRUWDQW�MXGLFLDO�VXSSRUW�WR�,VODPLF�ÀQDQFH�WKURXJK�WKH�UHFRJQLWLRQ�RI�
FRGLÀHG� VWDQGDUGV� LV� XQSUHFHGHQWHG� DQG�ZLOO� IXUWKHU� GHHSHQ� IXUWKHU� UHIRUPV� LQ� WKH�
LQGXVWU\�� ,Q� D� ZD\�� LW� PLJKW� FKDQJH� WKH� QHJDWLYH� SHUFHSWLRQV� RI� VRPH� H[SHUWV� RQ�
,VODPLF�ÀQDQFH�OLWLJDWLRQ�

����,VODPLF�¿QDQFH�OLWLJDWLRQ��D�QLFKH�IRU�FRPPHUFLDO�ODZ\HUV
7KH� MXGLFLDO� VXSSRUW�RI� ,VODPLF�ÀQDQFH� LVVXHV�FDQ�EH�EHWWHU�DFFHVVHG� LQ�H[DPLQLQJ�
WUHQGV� LQ� ,VODPLF� ÀQDQFH� OLWLJDWLRQ�� 7KHUHIRUH�� ,VODPLF� ÀQDQFH� OLWLJDWLRQ� VKRXOG�
EH� XQGHUVWRRG� IURP� WKH� SHUVSHFWLYH� RI� D� ZKROH� FRQWLQXXP� RI� GLVSXWH� UHVROXWLRQ�
SURFHVVHV��ZKLFK�PD\�LQFOXGH�FRXUW�DQQH[HG�SURFHVVHV�� LQFOXGLQJ�DUELWUDWLRQ��,Q�DQ�
HPSLULFDO�UHVHDUFK�FRQGXFWHG�IHZ�\HDUV�DJR���	��LW�ZDV�UHYHDOHG�WKDW�������RI�,VODPLF�
ÀQDQFH� SUDFWLWLRQHUV� LQ� D� VXUYH\�� LQFOXGLQJ� WKH� OHJDO� SUDFWLWLRQHUV� DPRQJ� WKHP��
FODLPHG�WKDW� WKH\�KDYH�QHYHU�EHHQ�LQYROYHG�LQ�WKH�VHWWOHPHQW�RI�DQ�,VODPLF�ÀQDQFH�
UHODWHG� GLVSXWH�ZKHWKHU� GLUHFWO\� RU� LQGLUHFWO\�� �:KLOH� D� QHJOLJLEOH� �����KDYH� EHHQ�
LQYROYHG�LQ�OLWLJDWLRQ�������KDV�EHHQ�LQYROYHG�LQ�DUELWUDWLRQ���,Q�DOO��WKH�UHVHDUFK�IRXQG�
WKDW� WKH� LQFUHDVLQJ� LPSRUWDQFH� RI� ,VODPLF� ÀQDQFH� OLWLJDWLRQ� KDV� EOXUUHG� WKH� YLHZV�
RI�PDQ\�SUDFWLWLRQHUV��SDUWLFXODUO\� WKH� OHJDO�H[SHUWV��ZKR�DUH�QRW� UHDG\� WR�VHHN� IRU�
DPLFDEOH�PHDQV�IRU�WKH�UHVROXWLRQ�RI�GLVSXWHV�LQ�WKH�,VODPLF�ÀQDQFH�LQGXVWU\����	  This 
KDV�FUHDWHG�D�QLFKH�IRU�,VODPLF�ÀQDQFH�OLWLJDWLRQ�LQ�ERWK�LQWHUQDWLRQDO�DQG�GRPHVWLF�
FRPPHUFLDO�OLWLJDWLRQV���:LWK�WKH�JURZLQJ�LQWHUHVW�RI�OHJDO�SUDFWLWLRQHUV��HFRQRPLVWV��
ÀQDQFH�H[SHUWV�DQG�DFFRXQWDQWV� LQ�,VODPLF�ÀQDQFH��D�QHZ�JOREDO�SRRO�RI�H[SHUWV� LV�
HPHUJLQJ���$V�IRU�WKH�OHJDO�SUDFWLWLRQHUV��DQ�HPHUJHQW�OHJDO�V\VWHP�RU�D�PDMRU�ÀHOG�LQ�
OHJDO�SUDFWLFH�KDV�GHÀQLWHO\�EHHQ�EURXJKW�WR�OLPHOLJKW���)RVWHU�GHVFULEHV�LW�DV�D�́ UDSLGO\�
GHYHORSLQJ�WUDQVQDWLRQDO�OHJDO�V\VWHPµ�ZKLFK�PDQ\�FRPPHQWDWRUV�IDLO�WR�UHDOL]H����	

3. Judicial Approaches in Dealing with Islamic Finance Disputes
7KH� DGMXGLFDWLRQ� RI� ,VODPLF�ÀQDQFH�PDWWHUV� LQ� WKH� FRXUWV� KDYH�ZLWQHVVHG� GLIIHUHQW�
DSSURDFKHV�RYHU� WKH�\HDUV�EDVHG�RQ� WKH�DYDLODEOH�FDVH� ODZ� LQ� OHDGLQJ� MXULVGLFWLRQV���
7KH�IRXU�DSSURDFKHV�LGHQWLÀHG�DUH��SDUWLHV�DUH�ERXQG�E\�WKHLU�DJUHHPHQW��MXVWLFH�DQG�
HTXLW\�RI�WKH�FDVH��FRQVLGHUDWLRQ�RI�WKH�VXEVWDQFH�RI�WKH�DJUHHPHQW��DQG�FRQVLGHUDWLRQ�
RI� WKH� FDVH� DV� D�ZKROH����	�7KRXJK� LQ� LWV� DQDO\VLV� RI� WKH� IRXU� DSSURDFKHV�� D� IRUPHU�
&KLHI�-XVWLFH�RI�0DOD\VLD��7XQ�$ULÀQ�=DNDULD�DUJXHG�WKDW�WKH�DSSURDFKHV�DUH�WKRVH�RI�

(21)�8PDU�$��2VHQL��́ ,VODPLF�)LQDQFH�/LWLJDWLRQ��$Q�(PSLULFDO�$QDO\VLV�RI�WKH�3UDFWLWLRQHUV·�9LHZV�RQ�'LVSXWH�5HVROXWLRQµ��
6HFRQG�3UL]H�$ZDUG�3DSHU���WK�.XDOD�/XPSXU�,VODPLF�)LQDQFH�)RUXP�(VVD\�&RPSHWLWLRQ���WK�2FWREHU�������XQSXEOLVKHG��
(22)�,ELG��
�����1LFKRODV�+��'��)RVWHU��´,VODPLF�)LQDQFH�/DZ�DV�DQ�(PHUJHQW�/HJDO�6\VWHPµ�����$UDE�/DZ�4XDUWHUO\��������������
���������
�����7XQ�$ULÀQ�%LQ�=DNDULD��´$�MXGLFLDO�SHUVSHFWLYH�RQ�,VODPLF�ÀQDQFH�OLWLJDWLRQ�LQ�0DOD\VLDµ�,,80�/DZ�-RXUQDO�����QR��
��������������
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)URP�WKH�DERYH�)LJXUH����DOO����0XDPDODW�DSSHDOV�UHJLVWHUHG�LQ�������ZKLFK�ZHUH�
EURXJKW�IRUZDUG�WR������ZHUH�GLVSRVHG�LQ�������6LPLODUO\��LQ����������DSSHDOV�ZHUH�
UHJLVWHUHG��DQG�RXW�RI�WKLV�����DSSHDOV�KDYH�EHHQ�GLVSRVHG�RI���7KH�VXFFHVV�UHFRUGHG�
LQ�WKH�0DOD\VLDQ�FRXUWV�LV�DV�D�UHVXOW�RI�WKH�QHFHVVDU\�LQIUDVWUXFWXUH�SXW�LQ�SODFH�WR�
HQVXUH�,VODPLF�ÀQDQFH�PDWWHUV�DUH�QRW�RQO\�UHVROYHG�H[SHGLWLRXVO\�EXW�DOVR�HIIHFWLYHO\���
7KHVH�LQFOXGH�VHWWLQJ�XS�WKH�0XDPDODW�%HQFK�LWVHOI�DQG�HVWDEOLVKLQJ�D�SURFHGXUH�IRU�
PDQGDWRU\�FRXUW�UHIHUUDOV�WR�WKH�6KDUĦ¶DK�$GYLVRU\�&RXQFLO��6$&��RQ�DQ\�6KDUĦ¶DK�
PDWWHU�GXULQJ�DQ\�SURFHHGLQJV�EHIRUH�WKH�FRXUW���
,Q� (QJOLVK� DQG�� 'RKD�� DQG� 'XEDL� FRXUWV� �'XEDL� ,QWHUQDWLRQDO� )LQDQFH� &HQWUH�� LQ�
SDUWLFXODU���WKHUH�KDYH�EHHQ�LQVWDQFHV�ZKHUH�WKH�FRXUWV�ZHUH�IDFHG�ZLWK�DSSO\LQJ�WKH�
6KDUĦ¶DK�LQ�,VODPLF�ÀQDQFH�GLVSXWHV��7KH�FXUUHQW�SRVLWLRQ�RI�ODZ�LV�WKDW�WKH�FRXUWV�PD\�
DSSO\�WKH�6KDUĦ¶DK�LQGLUHFWO\��´:KLOH�WKH�(QJOLVK�DQG�',)&�FRXUWV�ZLOO�QRW�GLUHFWO\�
DSSO\�6KDULD�SULQFLSOHV��WKHUH�DUH�ZD\V�LQ�ZKLFK�WKH\�FDQ�LQGLUHFWO\�DSSO\�WKHP��,Q�
SDUWLFXODU��WKH\�FDQ�DSSO\�6KDULD�SULQFLSOHV�WKDW�DUH�LQFRUSRUDWHG�LQ�DQ�DJUHHPHQW��WKH\�
FDQ�DSSO\�D�QDWLRQDO�ODZ�WKDW�LWVHOI�DSSOLHV�6KDULD�SULQFLSOHV��WKH\�FDQ�XVH�,VODPLF�ODZ�DV�
DQ�DLG�WR�FRQVWUXFWLRQ��DQG�RU�WKH\�FDQ�GHFLGH�D�MXVWLFLDEOH�LVVXH�RI�,)�>,VODPLF�ÀQDQFH@�
SULQFLSOH�RQ�ZKLFK�WKH�ULJKWV�RI�D�SDUW\�DUH�FRQGLWLRQDO�µ���	��,W�LV�WKHUHIRUH�LPSRUWDQW�WR�
SRLQW�RXW�WKDW�LW�LV�SRVVLEOH�IRU�WKH�(QJOLVK�FRXUW�WR�DSSO\�6KDUĦ¶DK�E\�LQFRUSRUDWLRQ�RI�
WKH�SULQFLSOHV�LQWR�WKH�DJUHHPHQW���7KH�(QJOLVK�&RXUW�RI�$SSHDO�H[SODLQHG�LQ�6KDPLO�
%DQN�RI�%DKUDLQ�Y�%H[LPFR�3KDUPDFHXWLFDOV�/WG���	�� WKDW� WKH�SURYLVLRQV�RI� IRUHLJQ�
ODZ�FDQ�EH� LQFRUSRUDWHG�LQWR� WKH�FRQWUDFW� LQ�IRUP�RI�SULYDWH� OHJLVODWLRQ�WKRXJK�WKLV�
UXOH�LV�VXEMHFW�WR�WKH�UHTXLUHPHQW�RI�FHUWDLQW\��7KH�FRXUW�PXVW�EH�DEOH�WR�LGHQWLI\�ZLWK�
FHUWDLQW\� WKH� UHOHYDQW� UXOHV� EHLQJ� LQFRUSRUDWHG�E\� WKH� SDUWLHV�� ,Q�6KDPLO�� WKH� FRXUW�
VXJJHVWHG�WKDW�UHOHYDQW�´SURYLVLRQV�RI�IRUHLJQ�ODZ�RU�DQ�LQWHUQDWLRQDO�FRGH�RU�VHW�RI�
UXOHVµ�FRXOG�EH�LQFRUSRUDWHG�EXW�VXFK�ODZ��FRGH�RU�VHW�RI�UXOHV�PXVW�KDYH�VSHFLÀF�EODFN�
OHWWHU�SURYLVLRQV� DSSURSULDWHO\� FRGLÀHG� UDWKHU� WKDQ�JHQHUDO�SULQFLSOHV��7KHUHIRUH�� LW�
LV�EHOLHYHG�DQ�(QJOLVK�FRXUW�PD\�DSSO\� LQFRUSRUDWHG� WHUPV� LQ�D�FRQWUDFW�ZKLFK�DUH�
EDVHG�RQ�D�FRGLÀHG�,VODPLF�ODZ��,Q�WRGD\·V�,VODPLF�ÀQDQFLDO�VHUYLFHV�LQGXVWU\��ZKDW�LV�
REWDLQDEOH�LV�WKH�6KDUĦ¶DK�6WDQGDUGV�RI�WKH�$FFRXQWLQJ�DQG�$XGLWLQJ�2UJDQL]DWLRQ�IRU�
,VODPLF�)LQDQFLDO�,QVWLWXWLRQV��$$2,),��DQG�SHUKDSV�WKH�2WWRPDQ�0HMHOOH����	�

,Q� WKH� 'XEDL� ,QWHUQDWLRQDO� )LQDQFH� &HQWUH� � �',)&�� FDVH� RI� 'H\DDU� 'HYHORSPHQW�
3�-�6�&��Y�7DDOHHP�3�-�6�&��	�1DWLRQDO�%RQGV�&RUSRUDWLRQ�3�-�6�&����	� WKH�&RXUW� RI�
$SSHDO�DJUHHG�WKDW�WKH�0XUDEDKDK�$JUHHPHQW�LQ�TXHVWLRQ�VXIÀFLHQWO\�LQFRUSRUDWHG�WKH�
6KDUĦ¶DK�6WDQGDUGV�RI�$$2,),�DQG�2,&�,VODPLF�)LTK�$FDGHP\��7KH�FRXUW�HPSKDVLVHG�
WKDW��´RQ�D�WUXH�FRQVWUXFWLRQ�RI�WKH�0XUDEDKD�$JUHHPHQW��WKH�6KDULD�6WDQGDUGV�ZHUH�

�����5XSHUW�5HHG��´7KH�DSSOLFDWLRQ�RI�,VODPLF�ÀQDQFH�SULQFLSOHV�XQGHU�(QJOLVK�DQG�',)&�ODZµ��%XWWHUZRUWKV�-RXUQDO�RI�
,QWHUQDWLRQDO�%DQNLQJ�DQG�)LQDQFLDO�/DZ���2FWREHU�������S������
�����>����@�(:&$�&LY�����>����@���:�/�5��������>����@���$OO�(�5��������>����@���$OO�(�5���&RPP�������>����@���/OR\G·V�
5HS�����>����@���&�/�&���������������������/�6�*�����7LPHV��)HEUXDU\���������������:/�������
(19)�,ELG��SS��������
(20)�>����@�',)&�&$�����
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SHUVSHFWLYH��ODFNV�SUDFWLFDO�LPSOLFDWLRQV�DQG�DSSOLFDWLRQ�WR�WKH�FXUUHQW�UHDOLW\�RI�WKH�
,VODPLF�ÀQDQFLDO�VHUYLFHV�LQGXVWU\�LQ�0DOD\VLD�DQG�HOVHZKHUH��,W�LV�ZRUWK�QRWLQJ�WKDW�
%XDQJ� KDG� HDUOLHU� SURSRVHG� D� VLPLODU� IUDPHZRUN�ZKHUH� WKH�6KDUĦ¶DK�&RXUWV� FRXOG�
EH� WKH� DSSURSULDWH� IRUXP� IRU� WKH� UHVROXWLRQ�RI� ,VODPLF�ÀQDQFH�GLVSXWHV����	� � ,Q�ERWK�
HDUOLHU�VWXGLHV����	� WKHUH�ZDV�QR�SURSRVDO� IRU�FRXUW�DQQH[HG�GLVSXWH�UHVROXWLRQ�� � ,W� LV�
RQ� UHFRUG� WKDW� FRXUW�DQQH[HG�$'5� LV� LQFUHDVLQJO\� EHFRPLQJ� SRSXODU� LQ�0DOD\VLD�
ZLWK� WKH� LQWURGXFWLRQ� RI� 3UDFWLFH� 'LUHFWLRQ� 1R�� �� RI� ����� ZKLFK� LQVWLWXWLRQDOLVHG�
FRXUW�DQQH[HG�PHGLDWLRQ� WKDW�PD\� HLWKHU� EH� MXGJH�OHG�PHGLDWLRQ� RU� FRXUW�UHIHUUHG�
mediation����	� � 6LQFH� DOO� WKH� FLYLO� FRXUWV� LQ�0DOD\VLD� KDYH� EHHQ�PDQGDWHG� WR� DSSO\�
WKLV�DV�D�SUHOLPLQDU\�VWHS�LQ�DOO�FDVHV��WKH�0XDPDODW�%HQFK�KDV�IRXQG�D�EHWWHU�ZD\�
LQ�UHVROYLQJ�LWV�GLVSXWHV���7KURXJK�WKH�3UDFWLFH�'LUHFWLRQ��WKH�0XDPDODW�%HQFK�FDQ�
HQJDJH� WKH� VHUYLFHV� RI� H[SHUW� DUELWUDWRUV� RU�PHGLDWRUV� ZKR� DUH� OHDUQHG� LQ� ,VODPLF�
EDQNLQJ�DQG�ÀQDQFH��
)XUWKHUPRUH�� LQ� 0DOD\VLD�� WKH� &RXUW� RI� $SSHDO� KDG� SHUIRUPHG� H[FHOOHQWO\� RYHU�
WKH� \HDUV� LQ� GLVSRVLQJ� DSSHDOV� UHODWLQJ� WR� ,VODPLF� ÀQDQFH� DQG� 6KDUĦ¶DK�FRPSOLDQW�
WUDQVDFWLRQV�HPDQDWLQJ�IURP�WKH�0XDPDODW�%HQFK��)LJXUH���EHORZ�VKRZV�WKH�QXPEHU�
RI�0XDPDODW�DSSHDOV�UHJLVWHUHG��GLVSRVHG�RI�DQG�SHQGLQJ�DW�WKH�&RXUW�RI�$SSHDO�LQ�
0DOD\VLD�DV�DW�WKH�HQG�RI������

Figure 1: Muamalat Appeals Registered, Disposed of, and Pending by the end of 2016

Source: The Malaysian Judiciary Yearbook 2016.(16)

�����$KPDG�+LGD\DW�%XDQJ��´,VODPLF�&RQWUDFWV�LQ�D�6HFXODU�&RXUW�6HWWLQJ"�/HVVRQV�)URP�0DOD\VLDµ��$UDE�/DZ�4XDUWHUO\�
�����������������������
�����,ELG��5X]LDQ�0DUNRP��HW�O�
�����$OL�0RKDPHG�$VKJDU�$OL��´3UDFWLFH�'LUHFWLRQ�LQ�0HGLDWLRQµ��,Q�0HGLDWLRQ�LQ�0DOD\VLD��7KH�/DZ�DQG�3UDFWLFH��E\�
,VKDQ�-DQ�0RKDPPDG�1DTLE�DQG�$OL�0RKDPHG�$VKJDU�$OL�����������.XDOD�/XPSXU��/H[LV1H[LV�������
�����7KH�0DOD\VLDQ�-XGLFLDU\��7KH�0DOD\VLDQ�-XGLFLDU\�<HDUERRN�������.XDOD�/XPSXU��7KH�0DOD\VLDQ�-XGLFLDU\��������S������
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WKH�LQFOXVLRQ�RI�DUELWUDWLRQ�DQG�WKH�SRZHUV�RI�WKH�0XVOLP�MXGJH�WR�PHGLDWH�WKH�GLVSXWH�
WKURXJK�DPLFDEOH�VHWWOHPHQW��7KLV�XQLTXH�SUDFWLFH�LQ�WKH�MXGLFLDO�IXQFWLRQ�LQ�,VODPLF�
ODZ�LV�OHVV�DSSUHFLDWHG�LQ�PRGHUQ�MXGLFLDO�SUDFWLFH��
$PRQJ� QXPHURXV� LVVXHV� WKDW� IDOO� XQGHU� WKH� MXULVGLFWLRQ� RI� WKH� FRXUWV�� FRPPHUFLDO�
PDWWHUV�DQG�RWKHU�FRQWUDFWXDO�LVVXHV�KDYH�EHHQ�DGMXGLFDWHG�XSRQ�E\�WKH�FRXUWV�VLQFH�
the DGYHQW�RI�,VODP��-XVW�OLNH�RWKHU�FLYLOL]DWLRQV�VXFK�DV�WKH�5RPDQ�FLYLOL]DWLRQ��ZKLFK 

JDYH�ELUWK�WR�PRGHUQ�FLYLO�ODZ�WUDGLWLRQ��DQG�WKH�(QJOLVK�&RPPRQ�ODZ��WKH�,VODPLF�
OHJDO�WUDGLWLRQ�UHFRJQLVHG�DQG�SUDFWLFHG�WKH�MXGLFLDO�IXQFWLRQ�RYHU�WKH�FHQWXULHV�ZKLOH�
UHO\LQJ�RQ� IXQGDPHQWDO� VRXUFHV�RI� ODZ� LQ� LWV� DGMXGLFDWLRQ��)XUWKHUPRUH��XQOLNH� WKH�
QDWXUH�RI�DGMXGLFDWLRQ�LQ�WKH�HDUO\�GD\V�DQG�RYHU�WKH�FHQWXULHV�LQ�0XVOLP�VWDWHV��PRGHUQ�
FRXUWV�RSHUDWH�LQ�SOXUDOLVWLF�OHJDO�V\VWHPV�WKDW�DUH�EDVHG�RQ�WKH�(QJOLVK�FRPPRQ�ODZ��
&RQWLQHQWDO�FLYLO�ODZ��ERWK�&RPPRQ�ODZ�DQG�FLYLO�ODZ��RU�VRPH�RWKHU�OHJDO�V\VWHPV�
WKDW�WDNH�WKHLU�RULJLQV�IURP�D�VXFFHVVLYH�UHLJQ�RI�ERWK�FRPPRQ�ODZ�DQG�FLYLO�ODZ�ZLWK�
VRPH�VLJQLÀFDQW�HOHPHQW�RI�,VODPLF�ODZ��7KLV�LV�UHÁHFWHG�LQ�WKH�GLIIHUHQW�SHUPXWDWLRQV�
DQG�YDULDWLRQV�LQ�OHJDO�V\VWHPV�DFURVV�WKH�ZRUOG�VLQFH�VRPH�RI�WKH�OHJDO�V\VWHPV�KDYH�
XQGHUJRQH�OHJDO�DFFXOWXUDWLRQ�RU�VRPH�VRUW�RI�OHJDO�PXWDWLRQ��

2.2 Prominent role of the courts in dispute resolution in ,VODPLF�¿QDQFH
7KH� LQFUHDVLQJ� LPSRUWDQFH� RI� ,VODPLF� ÀQDQFH� SURGXFWV� KDV� UHPDUNDEO\� LQFUHDVHG�
WKH�QXPEHU�RI� UHODWHG�FDVHV� OLWLJDWHG� LQ� WKH�FRXUWV��6RPH�FRQWUDFWXDO� DUUDQJHPHQWV�
LQYROYLQJ� ,VODPLF� ÀQDQFH� SURGXFWV� KDYH� JHQHUDWHG� FRQWURYHUVLHV� ZKLFK� KDYH�
VRPHWLPHV�OHG�WR�SURWUDFWHG�OLWLJDWLRQ��7KH�GUDPDWLF�VXUJH�LQ�,VODPLF�ÀQDQFH�OLWLJDWLRQ�
LQ�WKH�ODVW�GHFDGH�KDV�IRUPLGDEO\�HVWDEOLVKHG�WKLV�IRUP�RI�OLWLJDWLRQ�DV�D�SURIHVVLRQDO�
ÀHOG�RI�SUDFWLFH���/DZ�ÀUPV�VSHFLDOLVLQJ�LQ�,VODPLF�ÀQDQFH��ZKHWKHU�IRU�FRQVXOWDQF\�
DQG� DGYLVRU\� SXUSRVHV� RU� OLWLJDWLRQ�� KDYH� VSUXQJ� XS� DFURVV� WKH� ZRUOG� IURP� 'RKD�
WR�'XEDL��6LQJDSRUH� WR�6RXWK�$IULFD��/RQGRQ� WR�/X[HPEXUJ�DQG� IURP�0DOD\VLD� WR�
0DOWD���0RUH�/DZ�ÀUPV�KDYH�HVWDEOLVKHG�,VODPLF�ÀQDQFH�XQLWV�WR�DGYLFH�JRYHUQPHQW��
FRUSRUDWH� ERGLHV� DQG� SULYDWH� LQGLYLGXDOV� RQ� 6KDUĦ¶DK�FRPSOLDQW� WUDQVDFWLRQV� DQG�
,VODPLF�PRUWJDJH�SURGXFWV�DQG�WDNDIXO���
,W�LV�SHUWLQHQW�WR�QRWH�WKDW�,VODPLF�ÀQDQFH�OLWLJDWLRQ�FDPH�WR�WKH�OLPHOLJKW�DURXQG�WKH�
WZLOLJKW�RI�WKH���WK�FHQWXU\�VWDUWLQJ�ZLWK�GHYHORSPHQWV�LQ�WKH�0DOD\VLDQ�FRXUWV�ZKLFK�
ZHUH�DV�D�UHVXOW�RI�WKH�WHHWKLQJ�SUREOHPV�WKH�WKHQ�QDVFHQW�LQGXVWU\�IDFHG��0DUNRP�HW�
DO��H[DPLQHG�WKH�REVHUYDEOH�WUHQGV�LQ�WKH�DGMXGLFDWLRQ�RI�,VODPLF�EDQNLQJ�DQG�ÀQDQFH�
FDVHV� LQ� WKH�FLYLO�FRXUWV� LQ�0DOD\VLD�EHWZHHQ������DQG�������D�SHULRG�RI�GUDPDWLF�
GHYHORSPHQWV�LQ�,VODPLF�ÀQDQFH�OLWLJDWLRQ����	��7KRXJK�WKH�VWXG\�LV�D�FRPSUHKHQVLYH�
ZRUN� RQ� WKH� VXEMHFW� PDWWHU�� LWV� FRQFOXVLRQ� LV� WKDW� ,VODPLF� EDQNLQJ� DQG� ÀQDQFH�
FDVHV� VKRXOG�EH�DGMXGLFDWHG� LQ� WKH�6KDUĦ¶DK�&RXUWV� IURP� WKH�FRXUW�RI�ÀUVW� LQVWDQFH�
WR� WKH�DSSHOODWH�VWDJH�� �7KLV�VXJJHVWLRQ��DOWKRXJK�FRPPHQGDEOH�IURP�WKH�DFDGHPLF�

(12)�5X]LDQ�0DUNRP��6KDULQD�$OL�3LWFKD\��=LQDWXO�$VKLTLQ�=DLQRO��$QLWD�$EGX� O5DKLP�� DQG�5RRVKLGD�0HULFDQ�$EGXO�
5DKLP�0HULFDQ��´$GMXGLFDWLRQ�RI�,VODPLF�EDQNLQJ�DQG�ÀQDQFH�FDVHV�LQ�WKH�FLYLO�FRXUWV�RI�0DOD\VLD�µ�(XURSHDQ�-RXUQDO�RI�
/DZ�DQG�(FRQRPLFV�����������������²���
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7KLV� VWXG\� H[DPLQHV� GLIIHUHQW� GLPHQVLRQV� DQG� SHUPXWDWLRQV� RI� LQYDOXDEOH� MXGLFLDO�
VXSSRUW�LQ�,VODPLF�ÀQDQFLDO�VHUYLFHV�DQG�SURGXFWV�DQG�LGHQWLÀHV�VSHFLÀF�DUHDV�ZKHUH�
WKH�MXGLFLDU\�KDV�KHOSHG�WR�VKDSH�FXUUHQW�SUDFWLFHV�LQ�WKH�LQGXVWU\��:KLOH�UHO\LQJ�RQ�
TXDOLWDWLYH� OHJDO�PHWKRGV�ZLWK� FRPSDUDWLYH� FDVH� DQDO\VLV� IURP�(QJODQG��0DOD\VLD��
4DWDU�DQG�8QLWHG�$UDE�(PLUDWHV��WKLV�VWXG\�FRQGXFWV�FURVV�MXULVGLFWLRQ�FDVH�DQDO\VHV�
DQG�LGHQWLÀHV�WKH�UROH�RI�MXGLFLDU\�LQ�LQWURGXFLQJ�VXVWDLQDEOH�SUDFWLFHV�LQ�WKH�,VODPLF�
ÀQDQFH�LQGXVWU\�
$JDLQVW�WKH�DERYH�EDFNGURS��WKLV�VWXG\�LV�RUJDQLVHG�LQWR�ÀYH�PDMRU�SDUWV��$IWHU�WKLV�
LQWURGXFWRU\�SDUW��3DUW���EULHÁ\�H[DPLQHV� WKH�QDWXUH�RI� WKH� MXGLFLDO� IXQFWLRQ� LQ� WKH�
PRGHUQ�,VODPLF�ÀQDQFH�LQGXVWU\�DQG�WKH�HPHUJHQFH�RI�,VODPLF�ÀQDQFH�OLWLJDWLRQ�DV�
D�VSHFLDOLVHG�ÀHOG���3DUW���LGHQWLÀHV�WKH�GLIIHUHQW�MXGLFLDO�DSSURDFKHV�LQ�GHDOLQJ�ZLWK�
,VODPLF�ÀQDQFH�PDWWHUV�FRPLQJ�EHIRUH�WKH�FRXUWV��ZKLOH�3DUW���LGHQWLÀHV�DUHDV�RI�PDMRU�
MXGLFLDO�VXSSRUW�IRU�WKH�,VODPLF�ÀQDQFH�LQGXVWU\�DQG�3DUW���SURYLGHV�WKH�FRQFOXVLRQ�
DQG�UHFRPPHQGDWLRQV��

2.The Judicial Function and Islamic Finance Litigation 
7KH�VRFLR�HFRQRPLF�LPSRUWDQFH�RI�WKH�MXGLFLDO�IXQFWLRQ�LQ�DQ\�VRFLHW\�VWHPV�IURP�WKH�
DELOLW\�RI�OD\PHQ�WR�KDYH�XQKLQGHUHG�DFFHVV�WR�MXVWLFH�WR�HQIRUFH�WKHLU�ULJKWV�� �7KLV�
RYHUDUFKLQJ�IXQFWLRQ�KDV�EHHQ�UHFRJQLVHG�LQ�GLIIHUHQW�WLPHV�DQG�FOLPHV���,Q�IDFW��LQ�
WKH�JHQHUDO�UHDOP�RI�SROLWLFV�RI�D�SDUWLFXODU�VRFLHW\��$ULVWRWOH�GHVFULEHG�VRPHRQH�ZKR�
KROGV�WKH�SRVLWLRQ�RI�D�MXGJH�DV�EHLQJ�WKH�SHUVRQLÀFDWLRQ�RI�MXVWLFH�ZKRVH�SULPDU\�UROH�
LV�WR�PHGLDWH�EHWZHHQ�WKH�WZR�GLVSXWHV��WKHUHE\�PDLQWDLQLQJ�MXVWLFH���	 

2.1 Judicial Function in Islam
,Q�,VODP��WKH�LPSRUWDQFH�RI�WKH�MXGLFLDO�IXQFWLRQ�LQ�WKH�VRFLHW\�LV�ZHOO�GRFXPHQWHG�LQ�
WKH�SULPDU\�VRXUFHV�RI�6KDUĦ¶DK�DV�ZHOO�DV�ERRNV�RI�SULQFLSOHV�RI�,VODPLF�MXULVSUXGHQFH�
VLQFH� WKH� LQFHSWLRQ� RI� ,VODP� LQ� WKH� �WK� FHQWXU\���	�7KLV� LQIRUPHG� WKH� HPHUJHQFH� RI�
VSHFLÀF�ERRNV�RQ�MXGLFLDO�FRGH�RI�FRQGXFW�ZULWWHQ�E\�OHDGLQJ�0XVOLP�MXULVWV�VXFK�DV�
$O�.KDVVDI��	��,EQ�DO�4ăVV��	��$O�0ăZDUGĦ��	��¶$EG�DO�5ăIĦ¶��	��)DGĦOăW����	��7KH�MXGLFLDU\�
DQG�LWV�IXQFWLRQ�KDV�EHHQ�D�PDMRU�RUJDQ�RI�WKH�VWDWH�LQ�,VODPLF�ODZ��DV�0XVOLP�MXULVWV�
ZKR�ZURWH�H[WHQVLYHO\�RQ�DGPLQLVWUDWLRQ�RI�WKH�VWDWH�VXFK�DV�$O�0DZDULGL�DQG�$EX�
<D·DOD�GHGLFDWHG�HQWLUH�FKDSWHUV�RI�WKHLU�UHVSHFWLYH�WUHDWLVHV�RQ�WKH�MXGLFLDO�IXQFWLRQ�LQ�
WKH�VWDWH����	�2QH�XQLTXH�DVSHFW�RI�WKH�MXGLFLDO�IXQFWLRQ�LQ�PRVW�FODVVLFDO�ÀTK�ERRNV�LV�

����'DYLG�&��0LUKDG\��´$ULVWRWOH�DQG�WKH�ODZ�FRXUWVµ��3ROLV��7KH�-RXUQDO�IRU�$QFLHQW�*UHHN�3ROLWLFDO�7KRXJKW�����QR����������������
����7KHUH�DUH�QXPHURXV�4XU·DQLF�OHJDO�WH[WV�DQG�SURSKHWLF�OHJDO�SUHFHGHQWV�GXULQJ�WKH�WLPH�RI�WKH�3URSKHW�
����$KPDG� LEQ�¶8PDU�$O�.KDVVDI��$GDE�DO�4DGL� �&RPPHQWDU\�E\�¶8PDU�E�� ¶$EG�DO�$]L]���(GLWHG�E\�)DUKDW�=L\DGHK��
&DLUR��$PHULFDQ�8QLYHUVLW\�LQ�&DLUR�������
�����$KPDG�,EQ�$EL�$KPDG�,EQ�DO�4ăVV��$GDE�DO�4ăGĦ��(GLWHG�E\�+XVD\Q�.KDODI�DO�-XEŗUĦ��7ă·LI��0DNWDEDK�DO�6LGGLT�������
�����$OL�LEQ�0XKDPPDG�$O�0ăZDUGĦ��$GDE�DO�4DGL��(GLWHG�E\�0XK\�+LODO�DO�6DUKăQ��%DJKGDG��0DWED·DW�DO�$UVKDG�������
(9)��,EUDKLP�LEQ�+DVDQ�LEQ�¶$EG�DO�5ăIĦ��0X¶ĦQ�DO�+XNNăP�¶DOă�DO�4DGă\ă�ZD�DO�$KNăP��%HLUXW��'ăU�DO�*KDUE�DO�,VOăPĦ�������
(10)��-DEU�0DKPŗG�)DGĦOăW��$O�4DGă�IĦ�DO�,VOăP�ZD�ĂGăE�DO�4DGL��2PDQ��'DU�ĂPPăU�������
(11)� 6HH� JHQHUDOO\��$O�0DZDUGL��$EX� DO�+DVDQ¶$OL�� ´LEQ�0XKDPPDG� LEQ� +DELE�µ�$O�$KNDP� DV�6XOWKDQL\\DK�� &DLUR��
0DNWDEDK�DO�$QMOX�DO�0LVUL\\DK��������DQG�$EX�<D·OD��$O�$KNDP�$O�6XOWDQL\\DK��%HLUXW��'DU�DO�)LNU�������
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1. Introduction
:LWK�D�WRWDO�DVVHW�ZRUWK�RI�86'�����WULOOLRQ�E\�WKH�HQG�RI��������	�WKH�,VODPLF�ÀQDQFLDO�
VHUYLFHV�LQGXVWU\���	�UHPDLQV�WKH�IDVWHVW�JURZLQJ�VHFWRU�RI�WKH�JOREDO�ÀQDQFLDO�V\VWHP��
$�VXVWDLQHG�JURZWK�UHTXLUHV�D�UREXVW�OHJDO��UHJXODWRU\�DQG�ÀQDQFLDO�DUFKLWHFWXUHV�WKDW�
ZLOO� EH� DEOH� WR�ZHDWKHU� WKH� VWRUP�RI� IXWXUH�ÀQDQFLDO� FULVHV��%HVLGHV� WKH� UHJXODWRU\�
DXWKRULWLHV� LQ� DQ\� MXULVGLFWLRQ�� RQH� RI� WKH� PRVW� LPSRUWDQW� SOD\HUV�� WKRXJK� OHVV�
FHOHEUDWHG�� LV� WKH�MXGLFLDU\�ZKLFK�KDV� WKH�LQKHUHQW�SRZHUV� WR�VKDSH�SUDFWLFHV� LQ� WKH�
LQGXVWU\��7KRXJK�WKHUH�KDYH�EHHQ�VRPH�FRPPRQ�PLVFRQFHSWLRQV�RQ�,VODPLF�ÀQDQFH�
OLWLJDWLRQ��WKH�EURDGHU�UROH�SOD\HG�E\�WKH�MXGLFLDO�IXQFWLRQ�LQ�VXSSRUWLQJ�WKH�,VODPLF�
ÀQDQFH�LQGXVWU\�KDV�QRW�EHHQ�JLYHQ�PXFK�IRFXV�LQ�UHFHQW�VWXGLHV��7KH�MXGLFLDO�UROH�
LQ�� DQG� VXSSRUW� IRU�� ,VODPLF� ÀQDQFH� LVVXHV� LV� DV� LPSRUWDQW� DV� WKH� UROH� RI� WKH�PDLQ�
UHJXODWRU\�DXWKRULWLHV�LQ�WKH�ÀQDQFLDO�V\VWHP�RI�D�FRXQWU\��
7KH�IXQFWLRQ�RI�WKH�MXGLFLDU\�LQ�LWV�LQWHUDFWLRQ�ZLWK�,VODPLF�ÀQDQFH�PDWWHUV�LV�PRVWO\�
DSSUHFLDWHG� WKURXJK� ,VODPLF� ÀQDQFH� OLWLJDWLRQ� ²� DQ� HPHUJLQJ� DUHD� RI� FRPPHUFLDO�
OLWLJDWLRQ��/LWLJDWLRQ� LV� WKH�PRVW�SRSXODU�PHWKRG�RI�GLVSXWH� UHVROXWLRQ��&RQWUDFWXDO�
SDUWLHV�KDYH�RIWHQ� UHVRUWHG� WR� OLWLJDWLRQ� LQ�RUGHU� WR� HQIRUFH� WKHLU� ULJKWV�SDUWLFXODUO\�
LQ�ÀQDQFH�FRQWUDFWV�� �8QGRXEWHGO\�� OLWLJDWLRQ�KDV� LWV�DGYDQWDJHV�HVSHFLDOO\�LQ� WHUPV�
RI�HQIRUFHPHQW�RI�FRQWUDFWXDO�WHUPV�DQG�VHWWOHPHQW�DJUHHPHQWV���6LQFH�PRVW�,VODPLF�
ÀQDQFH�WUDQVDFWLRQV��SDUWLFXODUO\�FURVV�ERUGHU�̒XNŗN�LVVXDQFHV��UXQ�LQWR�PLOOLRQV�RI�
86�GROODUV��LQYHVWRUV�IHHO�SURWHFWHG�ZKHQ�DOO�DVVRFLDWHG�OHJDO�ULVNV�DUH�ZHOO�FDWHUHG�
IRU��LQFOXGLQJ�FKRLFH�RI�ODZ��OHJDO�HQIRUFHDELOLW\�RI�WKH�DJUHHPHQW��GLVSXWH�UHVROXWLRQ��
DQG�WKH�UHFRXUVH�HOHPHQW�LQ�WKH�WUDQVDFWLRQ�GRFXPHQWV��6XFK�FRQÀGHQFH�LV�UHTXLUHG�
WR� HQVXUH� WKH� ÀQDQFLDO� FRQVXPHUV� DUH� ZHOO� SURWHFWHG� DJDLQVW� DQ\� XQWRZDUG� HYHQW�
UHODWLQJ� WR� WKHLU� LQYHVWPHQWV��$V�VXFK��PRUH� WKDQ�����RI� WKH� ,VODPLF�ÀQDQFH�FDVHV�
DUH� DGMXGLFDWHG� XSRQ� E\� FLYLO� FRXUW� MXGJHV� ZKR� KDYH� H[SHULHQFH� LQ� KHDULQJ� DQG�
GHWHUPLQLQJ�UHODWHG�FRPPHUFLDO�GLVSXWHV��7KRXJK�WKH�6KDUĦ¶DK�LVVXHV�WKDW�DSSHDU�LQ�
,VODPLF�ÀQDQFH� OLWLJDWLRQ�PD\� QRW� EH� VXLWHG� IRU� WKH� FLYLO� FRXUWV�� WKH� SURFHGXUH� IRU�
LQYLWLQJ� H[SHUW� RSLQLRQV� DV� ZHOO� DV� VSHFLÀF� SURFHGXUHV� IRU� UHIHUUDOV� WR� D� 6KDUĦ¶DK�
$GYLVRU\�&RXQFLO�LQ�VRPH�MXULVGLFWLRQV�VXFK�DV�0DOD\VLD�KDV�UHLQIRUFHG�WKH�SRVLWLRQ�
RI�FLYLO�FRXUWV�DV�VXLWDEOH�IRUXPV�IRU�UHVROYLQJ�,VODPLF�ÀQDQFH�GLVSXWHV���	 
:KLOH� UHO\LQJ� RQ� D� NH\� DVSHFW� RI� WKH� OHJDO� DQG� UHJXODWRU\� IUDPHZRUN� IRU� ,VODPLF�
ÀQDQFH��WKLV�SDSHU�H[DPLQHV�WKH�MXGLFLDO�UROH�LQ�IDFLOLWDWLQJ�,VODPLF�ÀQDQFH�WUDQVDFWLRQV�
ZLWKLQ� WKH� LQGXVWU\� WKURXJK�QXPHURXV� LQWHUSUHWDWLYH�DSSURDFKHV�� IDLU�SURFHVVHV�DQG�
VXSSRUW�GLUHFWLYHV�ZKLFK�LQYROYH�D�FRPELQDWLRQ�RI�LQWULQVLF�DQG�H[WUDQHRXV�SURFHVVHV�
UHODWLQJ�WR�(QJOLVK�ODZ�DQG�6KDUĦ¶DK�WR�HQVXUH�SDUWLHV�JHW�HIIHFWLYH�DFFHVV�WR�MXVWLFH���

(1)�,VODPLF�)LQDQFLDO�6HUYLFHV�%RDUG��,VODPLF�)LQDQFLDO�6HUYLFHV�,QGXVWU\�6WDELOLW\�5HSRUW�������.XDOD�/XPSXU��,VODPLF�
)LQDQFLDO�6HUYLFHV�%RDUG��0D\�������S����
(2)�7KH�,VODPLF�ÀQDQFLDO�VHUYLFHV�LQGXVWU\�FRPSULVHV�WKH�,VODPLF�EDQNLQJ��,VODPLF�FDSLWDO�DQG�PRQH\�PDUNHWV��DQG�,VODPLF�
LQVXUDQFH��WDNDIXO��VHFWRUV�
����0RKG�-RKDQ�/HH��DQG�8PDU�$��2VHQL��,)6$�������&RPPHQWDULHV�RQ�,VODPLF�EDQNLQJ�DQG�ÀQDQFH��6HODQJRU���0DOD\VLDQ�
&XUUHQW�/DZ�-RXUQDO�6GQ�%KG�������
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Abstract

$V� WKH� ,VODPLF� ÀQDQFH� LQGXVWU\� H[SDQGV� EH\RQG� LWV� RULJLQDO� IURQWLHUV� ZLWK� ZLGHU�
DFFHSWDQFH�DQG�FRQÀGHQFH�LQ�QHZ�MXULVGLFWLRQV��WKH�OHJDO�DQG�UHJXODWRU\�IUDPHZRUN�
UHPDLQV� WKH� EHGURFN� RI� VHULHV� RI� UHIRUPV� WDNLQJ� SODFH� DFURVV� WKH� ZRUOG�� 2QH� NH\�
DVSHFW�RI� WKH� OHJDO�DQG�UHJXODWRU\�IUDPHZRUN� LV� WKH� MXGLFLDO� IXQFWLRQ��ZKLFK�VHUYHV�
DV�DQ�LQGLVSHQVDEOH�VXSSRUW�PHFKDQLVP��LQ�IDFLOLWDWLQJ�,VODPLF�ÀQDQFLDO�VHUYLFHV�DQG�
SURGXFWV���7KLV�SDSHU�H[DPLQHV�GLIIHUHQW�GLPHQVLRQV�DQG�SHUPXWDWLRQV�RI�LQYDOXDEOH�
MXGLFLDO� VXSSRUW� LQ� ,VODPLF� ÀQDQFLDO� VHUYLFHV� DQG� SURGXFWV� DQG� LGHQWLÀHV� VSHFLÀF�
DUHDV�ZKHUH� WKH� MXGLFLDU\�KDV�KHOSHG�WR�VKDSH�WKH� LQGXVWU\� LQ� OLQH�ZLWK� WKH�RULJLQDO�
YDOXH� SURSRVLWLRQ� RI� ,VODPLF� ÀQDQFLDO� LQWHUPHGLDWLRQ��:KLOH� UHO\LQJ� RQ� TXDOLWDWLYH�
OHJDO� PHWKRGV� ZLWK� FRPSDUDWLYH� FDVH� DQDO\VLV� IURP� GLIIHUHQW� MXULVGLFWLRQV�� WKLV�
VWXG\�FRQGXFWV�FURVV�MXULVGLFWLRQ�FDVH�DQDO\VHV�DQG�LGHQWLÀHV�WKH�UROH�RI�MXGLFLDU\�LQ�
LQWURGXFLQJ�VXVWDLQDEOH�SUDFWLFHV�LQ�WKH�,VODPLF�ÀQDQFH�LQGXVWU\��7KH�SDSHU�FRQFOXGHV�
WKDW�WKH�MXGLFLDO�IXQFWLRQ�KDV�SOD\HG�D�VLJQLÀFDQW�UROH�LQ�HQVXULQJ�MXVWLFH�DQG�IDLUQHVV�
WKURXJK�SXUSRVLYH�LQWHUSUHWDWLRQ�RI�FRQWUDFWV��UHFRJQLWLRQ�DQG�HQIRUFHPHQW�RI�IRUHLJQ�
DUELWUDO�DZDUGV�DQG�MXGJPHQWV��FRQVLVWHQF\�DQG�SUHGLFWDELOLW\�RI�RXWFRPHV��OHJDO�ULVN�
PLWLJDWLRQ��DQG�IDFLOLWDWLRQ�RI�PHGLDWLRQ�DQG�DUELWUDO�SURFHHGLQJV��WKHUHE\�SRVLWLYHO\�
UHVKDSLQJ�WKH�IXWXUH�RI�,VODPLF�ÀQDQFH�LQGXVWU\��$ERYH�DOO��WKH�DYDLODELOLW\�RI�ELQGLQJ�
MXGLFLDO� SUHFHGHQWV�� ZKLFK� LV� KLWKHUWR� QRW� FRPPRQ� IRU� ,VODPLF� ODZ� PDWWHUV�� LV� D�
ZHOFRPH�GHYHORSPHQW�LQ�WKH�,VODPLF�ÀQDQFH�LQGXVWU\��

.H\ZRUGV��MXGLFLDO�IXQFWLRQ��GLVSXWH�UHVROXWLRQ��DGMXGLFDWLRQ��,VODPLF�ÀQDQFH��OLWLJDWLRQ


� 8PDU�$�� 2VHQL�� 3K�'��� LV� ([HFXWLYH� 'LUHFWRU� �/HJDO� 	� &RPSOLDQFH��� ,QWHUQDWLRQDO� ,VODPLF� /LTXLGLW\�0DQDJHPHQW�
&RUSRUDWLRQ� �,,/0��� D� VXSUDQDWLRQDO� RUJDQLVDWLRQ� KRVWHG� LQ� .XDOD� /XPSXU��0DOD\VLD�� +H� ZDV� IRUPHUO\� DQ�$VVRFLDWH�
3URIHVVRU�RI�/DZ�DQG�,VODPLF�/HJDO�6WXGLHV�DW�WKH�,QWHUQDWLRQDO�,VODPLF�8QLYHUVLW\�0DOD\VLD��DQG�D�IRUPHU�9LVLWLQJ�)HOORZ�
RI�WKH�,VODPLF�/HJDO�6WXGLHV�3URJUDP�RI�WKH�+DUYDUG�/DZ�6FKRRO��8QLWHG�6WDWHV
'LVFODLPHU��7KH�YLHZV�H[SUHVVHG�LQ�WKLV�SDSHU�DUH�WKRVH�RI�WKH�DXWKRU�DQG�GR�QRW�QHFHVVDULO\�UHÁHFW�WKH�YLHZV�RU�SROLFLHV�
RI�WKH�,QWHUQDWLRQDO�,VODPLF�/LTXLGLW\�0DQDJHPHQW�&RUSRUDWLRQ��7KLV�SDSHU�GRHV�QRW�FRQVWLWXWH�OHJDO�DGYLFH�ZLWK�UHVSHFW�WR�

DQ\�PDWWHU�RU�VHW�RI�IDFWV�DQG�PD\�QRW�EH�UHOLHG�XSRQ�IRU�VXFK�SXUSRVHV�
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