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Synopsis of book
Essential Guide to Shubuhat Activities in

Islamic Finance

Islamic Shariah establishes rules which govern and de-
fine the economic, social, political and cultural life of
Islamic societies, including their financial institutions.
Islam, in principle, prohibits all activities that cause
harm to the dealers and consumers in the market as
well as the society as a whole. It is very important that
all dealings and business activities must abide by the
rules of Islamic law so as to avoid all doubtful activities.
The primary objectives of this book are to define
Shubuhat from the Islamic Finance perspectives and to
re-conceptualize the definition of Shubuhat especially
with regard to Islamic Institutions and to investigate
variables that have impacts on the involvement of
Shubuhat in the Islamic Financial Institutions. This
study also highlights the synthesized Shubuhat defini-
tion from the previous studies as well as the interviews
on Shubuhat with religious experts and consequential-
ly the operational definition used in the study.

The book enriches the Shubuhat literature. The defini-
tion of Shubuhat has been conceptualized to the Islam-
ic Finance in this study. Furthermore, this study added
a new discussion, i.e. Shubuhat on the business activi-
ties in Islamic finance. And it is a novel study since
there are no previous studies, as to the author’s
knowledge that has covered this area from the Islamic
finance perspectives.



This study would enlighten the Ummah and contribute
to knowledge to provide clarification on the Shubuhat
fundamentals for further investigations and with more
detailed description of the Shubuhat. Also this study
introduces a value chain of shariah compliance by
adding the elements of shubuhat to the general under-
standing of shariah compliance which has been gener-
ally understood as having the elements of halal and
haram. And this study contributes to both academic
and practitioner individuals. The study may have some
policy implications whereby the policy is made (shariah
advisory council, Islamic banks management). This is
not for the benefits of the Islamic financial institutions
only but also for the public and shareholders as a
whole.
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PREFACE

The Islamic Shariah ordains seeking halal, not only as it
is pure in itself, but also for its overall benefits to soci-
ety as a whole, affecting food, drink or any other activ-
ities, particularly economic activities (earning and con-
sumption).

Similarly, the shariah ordains the avoidance of haram,
in any form or activity regardless of its nature of pur-
pose, because it is impure and harmful to society. Halal
is what the shariah has made lawful, and haram is
what the shariah has made unlawful, otherwise con-
sidered harmless (Al-Gazzalli, d.111). Allah (swt) has
laid down ordinances that must be followed, and has
set boundaries that must not be transgressed, while
matters not addressed, were not forgotten, but delib-
erately done out of his mercy to mankind. So it is im-
perative that these matters are assumed to be per-
missible without the necessity to enquire about them.

There are some objectives for Shariah in Islam. The
primary objectives that Shariah tends to realize are the
protection and preservation of religion, life, progeny,
property, intellect and honour. The main objectives of
Islamic laws could lead to a number of secondary goals
of all aspects of life. Under Shariah principles, all busi-
ness activities and transactions taking place in the cap-
ital market should be free from prohibited activities
such as usury (riba), ambiguity (gharar), gambling
(maisir) and doubtful (Shubuhat). According to Igbal
(1997), investing in interest-based financial institutions
is not allowed in shariah intact, compliant companies
are expected to offer activities and services base on



the code of Islamic ethics and must function within the
limits of Shariah.

The Islamic shariah has laid out in detail and outlined
clearly what is haram both through the Quran and the
sunnah. Therefore Allah (swt) says in the Holy Quran,
in surat Al An'am: 38, “.. we have not left out anything
in the Book.” Similarly in surat Al Nahl: 44, “and we
have revealed upon you that by which you may make
clear to the people what has been revealed and so that
they may reflect.” And in surat Al An'am: 119, “... and it
has been made clear to you that which has been for-
bidden except what you have been forced to.”

Further reason to show the importance of seeking
goodness in earning is that Allah (swt) has ordered all
Muslims, male or female, to seek goodness. He says in
Surat Al Mu'minun: 51, “O messengers! Eat of the good
things and do good; surely | know what you do” as well
as surat Al Bagarah: 172, “O you who believe! Eat of
the good things that we have provided you with, and
give thanks to Allah if Him it is that you worship”.

Indeed Allah (swt) has bestowed great bounty on
mankind by sending Mohammad (PBUH) as a Prophet
in order to make all good things lawful for them, and
make all impure things unlawful, and to remove the
chains that were imposed on previous nations. Allah
(swt) says in surat Al Araf: 157: “Those who follow the
Messenger-Prophet, the Ummi, whom they find writ-
ten down with them in the Taurat and the Injeel (who)
enjoins them good and forbids them evil, and makes
lawful to them the good things and makes unlawful to
them impure things, and removes from them their
burden and the shackles which were upon them; so (as



for) those who believe in him and honor him and help
him, and follow the light which has been sent down
with him, these it is that are the successful”.

As the good things are those that are enjoyed and de-
sired by those with balanced souls, and sought after by
the people of good character. And that is halal as long
as it fulfils its requirements as is the case with
slaughter and its requirements (Al-Gazzalli, d.111).

Whenever a thing is deemed unlawful in Islam there is
always a lawful alternative that achieves the same be-
nefit at the same time attaining a superior state. For
instance, Islam forbids adultery, but instead allows
marrying two or three or four wives. And while it is un-
lawful to steal, it is encouraged to earn, similarly, in-
terest is forbidden but it is permissible to form all sorts
of lawful partnerships, such as giradh (mudharabah)
and muzara'ah ( sharecropping) and musaqah (tending
to crops in exchange for a share of the proceeds) and
others. In addition it has been made permissible to buy
and sell (bay') and to rent (ijarah) as well as forward
sale (salam)...etc.

Furthermore, the Prophet (PBUH) warned against un-
lawful earnings and mentioned that if a person were to
be fed with haram and dressed in haram, Allah (swt)
would not accept his efforts, even if they were of the
highest and most sacred form of worship and the most
painstaking, such as jihad (striving in the way of Allah).
For it has been narrated by Imam Muslim, that the
Prophet (PBUH) mentioned a man stepping out for ji-
had, dishevelled and dusty, raising his hands up to the
sky saying: "O Allah!" and his food is from haram and
his drink is from haram and his clothes are from
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haram, how will his prayer be answered? Imam Ahmad
narrated that the Prophet (PBUH) said to his compan-
ion, Sa'ad ibn Abi Waqgqgas, "O Sa'ad make pure your
sustenance, your prayers will be answered"(Muslim,
2/228).

Thus, a Muslim is expected to seek halal to earn his in-
come while going about his various activities, espe-
cially economic activities (earning and consumption)
and to invest excess funds and offer (as charity) ac-
cordingly. Similarly, he is expected to distinguish haram
in order to refrain from and escape it and purify his
earnings and investments and offerings.

Fortunately, it is by the grace of Allah (swt) that halal is
obvious and naturally accepted by instinctively good
souls, and that haram is obvious and avoided by
people of sound nature. However, the problem lies in
that there is an area in between that leaves a devout
Muslim in uncertainty and worry, wanting to know
how the shariah classifies it. Those are matters few
people know for certain though it is clear to scholars. It
is an area which closely resembles halal, or closely re-
sembles haram, such as bay' al ainah, tawaruq, arbun
.. etc.

According to the principles of Shariah, all business ac-
tivities must be in accordance to rules and regulations
of Shariah and any activity against these rules and reg-
ulations will be Haram in Islam. Therefore business ac-
tivities are very essential in Shariah compliance crite-
ria, and here business activities are referred those
business deal only clear businesses and not dealing
with Shubahat (EI-Gamal, 2000).

It’s troublesome define to precisely clear and unclear
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issues in business activities because similarities be-
tween them exist. The agreed-upon Hadith states
“What is lawful is clear and what is unlawful is clear,
but between them are certain doubtful things which
many people do not recognize. Who guards against the
doubtful things keeps his religion and his honour
blameless (Al-Bukhari & Muslim)”. Explaining this Ha-
dith, Alasqglani states that its identicalness to each oth-
er where the verdict was not evident. However, /bn
Mandhour states that the similarities than problems'
matters. When Imam Ahmad was asked about
Shubuhat, he replied that it is status between Halal
and Haram and a Muslim, who wants to keep his reli-
gion, should not approach it. Although in Shariah, Ha-
lal and Haram are strictly decided, between the sta-
tuses of Halal and Haram Shubuhat exists. However,
this status of Shubuhat is only known by scholars in
Shariah. This is supported by Hadith mentioned above
as it states that “between them are certain doubtful
things which many people do not recognize”. There-
fore, it is not easy for many people to recognize doubt-
ful activities that exist in the middle between Halal and
Haram. Subsequently, Muslims should avoid Shubuhat
because it is a status that Muslims may get involved in
it.

It is worth mentioning here that studies focusing on
doubtful businesses in Islam are few. However, some
researchers, such as Imam Ghazzali, have highlighted
the Shubuhat. In his book, /hya-Ulum-Id-Din, Al-Ghazali
(1096-7) mentions doubtful activities in general, and
then divided the money into Halal and Haram. Also
specified the ranking of the doubts activity and places,
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this book by Imam Ghazali is very important because
he rooted and divided the doubts things on the basis
of Islamic Shariah law. Al-Qaradawi, (1997) emphasizes
that types of money are either Halal or Haram. He calls
for avoiding such doubtful activities based on Hadith
given in Al-Bukhari.

Magqasid Al Shariah and business

The Shariah encourages behaviours which reflect the
basic values of Islam, including cooperation, thrift, re-
sponsibility and economic and social justice. The objec-
tives of Shariah known in Islamic law as "Magqasid As-
Shariah" which protect humankind from any problem
whether it's in the financial system or other aspects of
life. The commitment to Islamic law in the context of
any action or decision leads to the final outcome of the
objectives of Shariah "Maqasid As-Shariah". These
Magqasid are five: a) Preservation of the Religion. b)
Preservation of Life. c) Preservation of Intellect. d)
Preservation of Property. e) Preservation of Progeny.
The provisions and rules of Shariah revolve around
these objectives. In Figure 2.1 next, the nature of
Shariah, objectives of Shariah and sources of Shariah
are presented.

It’s very essential that all dealings and activities in
business must avoid Shubuhat and also should be
compliant to the rules of Shariah. For example,
Muslims are required to work in Halal activities be-
cause "Shariah is a body of legal principles derived
from Quran, the teachings of the prophet Mohammed
(PBUH) and interpretations of those teachings by Is-
lamic jurisprudential scholars" (Masudi, 2005). Shariah
generally predicts benefits to individual and com-
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munity, and its laws are designed to protect these be-
nefits and facilitate the improvement and perfection of
the conditions of human life on earth (Kamali, 2007).

Shariah

v y y

Nature Sources Objectives
Of Shariah Of Shariah Of Shariah
1. Agidah(faith) 1. Quran 1. Education
2. Akhlag
3. (ethics) 2. Sunnah 2. Justice
4. Muamalat
5. (interactions) 3. ima 3. Protection of
A) Man & God Public interest
B) Among man 4. Qiyas

5. Ijtihad

Under the principles of Shariah, transactions taking
place in the capital market should be free from prohib-
ited activities such as usury (riba), ambiguity (gharar)
and gambling (maisir), and also the profit cannot be
generated from prohibited activities such as alcohol
production, pornography, and gambling (lgbal, 1997).
Ayub (2008) provides definitions for the terms of riba,
maisir and gambling.

Riba is an excess or increase. It means an increase over
the principal in a loan transaction, over a debt or in ex-
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change transaction, accrued to the lender/creditor or a
party to exchange without giving an equivalent counter
value or recompense in return to the other party. The
Holy Qur’an mentioned that riba is prohibited. The
Quran read what means:

“And for their taking Riba although it was forbidden for
them, and their wrongful appropriation of other
people’s property. We have prepared for those among
them who reject faith a grievous punishment.” (Quran
4:161)

Also the Prophet (PBUH) prohibits Muslim from in-
volved in riba. He said:

“When one of you grant a loan and the borrower offers
him a dish, he should not accept it; and if the borrower
offers a ride on an animal, he should not ride, unless
the two of them have been previously accustomed to
exchanging such favours mutually.” (Anas ibn Malik).

Either evidence of the prohibition of maisir. The
Qur’an read what means: “O you who believe!
Intoxicants and gambling, sacrificing to stones, and
divination by arrows, are abominable actions of Satan;
so abstain from them, that you may prosper”.(Quran
5:90)

Islam fully recognizes the desirability of engagement in
business activities. It is a religion that is pro-business.
The Qur’an states:

“Allah has made business lawful for you”
(Qur’an, Sura Al Bagarah-2: 275).

Islam has its own distinctive value-based ethical sys-
tem for business dealings. This system prescribes cer-
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tain specific guidelines governing business ethics. It

(i) Enumerates the general ethical rules of business
conduct,

(ii) Identifies ethically desirable forms of business, and,
(iii) Specifies the undesirable modes of transactions.

In describing the moral code of Islam, it is important to
understand that actions can be categorized according
to their degree of permissible (Halal) and forbidden
(Haram). Nothing is prohibited (Haram) except what is
prohibited by a sound and explicit verse of the Qur’an
or a clear and authentic Sunnah (practice or saying) of
the Prophet Mohammed (PBUH). In Islamic jurispru-
dence (Figh), five such classes are identified: Fardh,
Mustahabb, Mubah, Makruh, haram.

Fardh (required) represents the class of actions that
are mandatory on every person claiming to be a
Muslim, such as Salat (prayers), Sawm (fasting during
the month of Ramadhan) and Zakat (Islamic tax).

Mustahabb (recommended) describes the class of ac-
tions that are not obligatory but highly recommended
for Muslims, such as supererogatory fasting beyond
Ramadhan, praying Nawdfil, etc.

Mubah (indifferent) actions are those that are neither
mandatory nor forbidden, such as having personal
preference for one type of halal (permissible) food
over another or a Muslim may like to garden.

Makruh (reprehensible) actions are that is less in de-
gree of prohibition than Haram (prohibited), and In Is-
lamic terminology, something, which is makruh is a dis-
liked or offensive act (literally "hated"). Though it is not
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haram (forbidden) and therefore, not a sin, a person
who abstains from this action will be rewarded. An ex-
ample of something makruh is the use of a great
amount of water for the large (ghusl) and small (wdu),
the ritual washings known as the wudu and ghusl.
Muslims are encouraged to avoid such actions when
possible.

Haram (prohibited) actions are unlawful and prohib-
ited action and committing them is a major sin. Such
actions include murder, adultery, drinking alcohol, and
so further. There are some business activities of lawful
(Halal) and unlawful (Haram) in aspect of the transac-
tions (Jawed, 2007).

Islamic Tenets of Business Transactions

Halal Business Transactions

Haram Business Transactions

Keenness to earn Legitimate
(Halal) Earnings

Interest (Riba)

Trade through Mutual Con-
sent

Dealing in Prohibited (Haram)
Items

Truthfulness

Sale of Al-Gharar
(Uncertainty, Risks, Speculation)

Generosity and Leniency

Arbitrarily Fixing the Prices

Trustworthiness

Hoarding of Foodstuff

Honouring and fulfilling

Exploitation of one’s Ignorance of

Obligations (Ugqud) Market Conditions
Fair Treatment of Workers Cheating and Fraud
Source: Jawed 2007
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Characteristics of Islamic Financial institutions

The Islamic banking is a novel phenomenon in the
modern financial institution and it has many advant-
ages over the traditional Non-Islamic institution either
for investors or financial investment instruments
(Cibafi, 2003). The Islamic Financial institution can be
defined as a financial institute that that deals with
money investment and saving according to the Islamic
Shariah rules in order to achieve the Islamic takaful
and wealth distribution justice additional to the com-
mitment to avoid dealing with the forbidden interests
(Riba) and other actions those opposites the Islamic
Shariah rules.

Islamic Financial institution invests the frozen capitals
(non-investing capitals) to benefit the capital owners
as well as the entire community by the economic de-
velopment. Islamic Financial institutions are also
known as the non-interest banks and the share-holders
based institution. Islamic banking is one of the major
components of the Islamic economy due to the follow-
ing reasons:

1. Financial institutions in general drive and control
the international economical progress.

2. Islamic Financial institutions so far are the only fin-
ancial Islamic institutions that achieved a consider-
able position among the international economy in-
stitutions due to its high reliability and practicality.

3. Islamic Financial institutions have proven to be be-
neficial for the national economy in many Islamic
countries.
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Islamic Financial institutions have an important rule in
the national economy due to its efficient operation
that allows it to compete with the Non-Islamic institu-
tion. Moreover, it contributes significantly to the na-
tional economy additional to its social benefits such as
improving the cooperation, takaful (solidarity) and
brotherhood within the community as investors,
shareholders or workers in the bank. Thus, Islamic Fin-
ancial institutions become as an effective tool to
achieve the social solidarity within the modern Islamic
financial institutions (Abdullatif, 1991).

That being said, Islamic Financial institution has to con-
tain three essential components:

i. A large number wide variety of the sharing com-
panions to achieve enough depth and strength
for the system.

ii. A wide variety of departments that offer varies
services in order to fulfill the different require-
ments of the customers. i

iii. Islamic secondary market for banking that con-
nects between the different companies/institu-
tions with the bank's departments.

Islamic banking fundamentals can be summarized as
following:

e The employed money has to be from Halal
sources.

e All investments have to avoid Riba.

e Revenues_have to be distributed between the
shareholders and investment management.
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e Poor people have some share as well from rev-
enues through Zakat.

e The auditing process in the bank is based on the
Islamic rules.

e The financial matters should not be separated
from the Islamic spiritual and moral considera-
tions (Abeed, 1992).

From the fundamentals mentioned above, the bank
policy is based on the following rules:

e The policy should be compatible with the
Islamic rules.

e To achieve a flexible policy that allows the
bank to deal successfully with the differ-
ent modern financial situations as reven-
ue oriented institution.

e The Islamic based policy should lead the
bank to the success and to be compatible
as a bank with the modern economic, in-
dustrial and financial institutions. It should
take into consideration as well the slow
growing of the Islamic economy and in-
dustry.

Islamic Financial institution has a fundamental differ-
ence in approach from the Non-Islamic institution
since the latter is aimed at the financial profit as its
only goal. Whereas, Islamic Financial institution aims at
the community financial development as a primary
goal and the financial profit comes as the secondary
goal (Mohealdean, 1993).

20



The main differences between the Islamic and Non-Is-
lamic Financial institutions can be summarized as fol-
lowing:

1. The work and the capital are the profit sources
in Islamic Financial institution rather than the
capital as the only profit source.

2. Islamic banking is on the financial gain/lost share
bases as a company or Modarabah rather than
the guaranteed interest.

3. The financial capital in Islamic banking is to be
employed in community development rather
than being separated from the community re-
quirements (Abdulhaleem, 2005).

There are two main rules that the Islamic Financial in-
stitution are committed to:

First rule: the right to get the revenue (profit) is based
on the amount of effort and the financial lost possibil-
ities since the share holder is the bank's partner and
has the share in the revenue as well as any financial
lost.

Second rule: whoever guaranties the financial capital
and take the responsibility for any loses has the share
in the revenue gained from the capital investment. For
example, Islamic bank guarantees the capital of the
share holders as Secretariat deposits that can be re-
qguested any time. Thus, the institution has the right to
get a share of the revenue generated from the capital.

That being said, Islamic Financial institutions character-
istics can be summarized as following:
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1. The religious characteristic: Islamic banking is a part
of the Islamic economy since Islam involves all the hu-
man life social, moral, economical and political activit-
ies. Thus, Islamic banking follows the Islamic financial
principles that are based on the fact that money be-
longs to Allah (all mighty) and humans are successors
(Mstakhlafan) on that money and they will be asked
about it in the hereafter. This principle is mentioned in
the holly Quran “Believe in Allah and His apostle, and
spend (in charity) out of the (substance) whereof He
has made you heirs. For, those of you who believe and
spend (in charity), - for them is a great Reward” (surat
alhadid 7), and also Allah (swt) said at Surat ala’raf,
129 "It may be that your Lord will destroy your enemy
and make you inheritors in the earth; that so He may
try you by your deeds.”.

“Give them such a deed if ye know any good in them;
yea, give them something yourselves out of the means
which Allah has given to you” (Surat annur, 33).

Consequently, Islamic Financial Fnstitution has to as-
sign an auditing comity consists of Islamic and eco-
nomic scholars. This comity has the inspection re-
sponsibilities for all bank's activities to insure that all
the activities are compliant with the Islamic rules. This
process enhances the bank's rule in the community to
be beneficial for the community as well as the financial
institution.

2. Avoid dealing with interest: Islamic banking idea was
primarily created to offer a banking services free of the
forbidden interest process (i.e. Riba) that all conven-
tional banks are contaminated with. Riba is based on
the loan contract that demands additional payment
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(i.e. interest) that increases with time. Riba is con-
sidered in Islam as a major sin as mentioned in the
holly Quran: "O ye who believe! Fear Allah, and give up
what remains of your demand for usury, if ye are in-
deed believers. If ye do it not, take notice of war from
Allah and His Messenger. But if ye turn back, ye shall
have your capital sums: Deal not unjustly, and ye shall
not be dealt with unjustly” (surat albagara, 278-279).
Islamic banking replaces the forbidden interest with
the financial profit/loses share as a company.

Halal and Haram in Islamic Shariah

Each individual in the Islamic society enjoys full free-
dom in earning his livelihood. Islam gives full freedom
to all economic enterprise. Anybody can start, manage
and organize any kind of business activities within the
limits set by the Islamic Shariah. However, freedom
does not operate with a sense of responsibility. indi-
viduals is not free in pursuing their economic activities
provided that they respect the code of conduct pre-
scribed for the profession, which broadly means
choosing lawful things and avoiding unlawful matters.
The dictates of the Holy Qur’an and the teachings of
the Prophet (P.B.U.H) serve to the scale of everybody's
minds of the distinction between legal and illegal
means of earning, and forbidden or non-approval of all
things that are either socially unacceptable or morally
wrong.

In Islam there are principles of prohibition. They are all
activities that cause harm to dealers and consumers in
the market as well as society as a whole. It encourages
the prevalence of free market where everyone earns
his sustenance without government intervention.
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However, it places some restrictions for eliminating
situations of injustice and bad practices, and checks
the unlawful. All aspects of market in Islam are con-
sidered free of any interference by the government. In
any event, if people fail and to take guidance from the
Holy Quran and Sunnah in matters relating to all busi-
ness activities and business transactions, an Islamic
State will struggle to regulate the market transactions
(activities) on the Islamic sound principles. Freedom of
institution in the Islamic market will, therefore, be or-
ganized by the (i) dictates and instructions of Qur’an
and the commands and teachings of the Prophet
Muhammad (P.B.U.H) and (ii) the orientations of the
temporal authority. During the first centuries of Islam,
this function was mainly performed by the institution
of Muhasbah that used to be headed by a market in-
spector called Muhtasib. It was an important institu-
tion with broad-based and multifarious functions. The
most important position in this institution was the
chief whose duties were to maintain the control and
watch on the harmful practices prevailing in the mar-
ket, and society and looking and checking the incid-
ence of injustice and bad practices in the market.

It is very necessary that all dealings and business activ-
ities must abide by the rules of Islamic law. Islamic
Shariah establishes rules which govern and define the
economic, social, political and cultural life of Islamic
societies, including their financial institutions. As a re-
ligiously-based set of rules, the Shariah encourages
behaviours which reflect the basic values of Islam
(Joan, 2003). It discourages or prohibits behaviours
which are viewed as inconsistent with the social goals
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Islam espouses. Shariah encourages all types of in-
vestment in activities that benefit the society, and
completely prohibits the use of money to raise money,
payment or use the money for get interest. Prophet
Mohammed (P.B.U.H) says,

“A time will come upon the people when one will not
care as to how he gets his money whether legally or
illegally” (Bukhari, No: 1941).

Therefore, every Muslim must avoid investment in
Shariah non-compliant activities. Shariah specifies
such prohibited activities which are:

1. Financial services based on riba (interest).
2. Gambling and gaming.

3. Manufacture or sale of non-halal products or re-
lated products.

4. Conventional insurance.

5. Entertainment activities that is non-permissible
according to Shariah.

6. Manufacture or sale of tobacco-based products
or related products.

7. Stock broking or share trading in Shariah non-
compliant securities.

8. Other activities deemed non-permissible accord-
ing to Shariah.

Some scholars permit taboos in some necessary situ-
ations (i.e. Mahaddourat). However, those scholars of
Shariah put some conditions for these necessities.
These conditions are:
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Conditions of Necessities

1. There should be insisting necessities.

2. Necessities must be present not waiting it.

3. There should not be any divulgence way (means) to remove these

necessaries.

4. Remove the necessity by as much as the need.

Business Activities which may be Exposed to Doubtful
Deeds

There are some business and economic activities of
the Islamic banking that are suspected (Mashbuh) be-
cause of evidence contradict, and difference among
scholars. These activities are:

(A) - Commercial Insurance: Most scholars have ruled
that it is haram and have forbidden it due to its in-
volving several intrinsic violations of Shariah such as:
Gharar (unknown risk), Riba (interest) in its both forms
Riba Al Fadl and Riba Al Nasee'ah, illegal acquisition of
other people's money, and selling debt for debt. Des-
pite all of this violations there are still those who allow
it and defend its legality (Mustafa Al Zarqa — Resolu-
tions of International Figh Academy for Muslim World
League — 1398 H.A) ( uqud al-ta’men (Insurance Con-
tracts) — Al Baltaji — 1982).

(B) - Investment Certificates (type C): these certificate
do not involve interest, wither simple or compound,
nor do they sell for more than their value, however
they are subject to a draw at specified periods and the
winner (of the draw) receives a large sum of money (a
prize). Some scholars perceive this prize as a reward
for saving, while others consider it a form of riba
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(Yousef — al-geam al-islamia (Islamic Values), 1990). In
al-mawsua’ al-ilmia wa al-amalia lilbunok al-islamia
(the Scientific and Practical Encyclopaedia of Islamic
Banks), Vol. 5, a paper by Dr. Abdel Aziz, assistant pro-
fessor at Al Zagazeeq College of Law, considers it halal
and supports it.

Whereas, Al Saloos, mentioned it in his book on mod-
ern financial transactions( al-muamalat al-malia al-
muasera fi mesan al-figh al-islami) and considers it
worse than its counterparts, types A and B, for combin-
ing both riba and gambling.

(C) - Short selling (the sale of contracts on the stock
market without ownership and without delivery) i.e.
without the buyer paying the price or the seller owning
the commodity, and then the buyer becomes a seller
and the seller becomes a buyer and so on till the real
buyer and seller are reached, and several buyers and
sellers exit the transaction taking with them the differ-
ence of values as profit without actually making any
sales. Some contemporary scholars permit this sort of
economic activity buying and selling, while others for-
bid it for the risk and explicit violations of Shariah texts
it involves. (Resolutions of International Figh Academy
for Muslim World League, Its Resolutions p120).

(D) - The interest received due to depositing savings
in government deposit funds: Some scholars perceive
this as halal as they believe that forbidden interest, i.e.
riba, is only in transactions between individuals
whereas transactions between individuals and gov-
ernments are not considered to be riba, which is an
ambiguous matter. The accurate judgment is what the
majority of contemporary scholars have ruled it be
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considered haram, without discriminating on the basis
of the individual involved, but rather on the basis of a
stipulated increase in value uncompensated by a fin-
ancial transaction (Sami Hassan 1982).

(E) - Some contemporary scholars have permitted re-
ceiving interest from foreign banks but not from Is-
lamic banks, on the basis of what some earlier scholars
permitted dealing with non believers in an enemy
country (during war) as the forbidden practice is deal-
ing with riba in a Muslim country. However the major-
ity of scholars have ruled that riba is forbidden regard-
less of the place of transaction whether in a country at
war or peace, and whether the parties in transaction
are Muslims or non Muslims, enemy or not, as riba is
riba. Those who allowed transacting with riba with a
non believer or a Muslim in a country at war, are Abu
Hanifah, and Al Hassan of the Hanafi school, and from
the Maliki school, Abdul malik ( Al Kassani — Bada'e Al
Sana'e: vol.7/2127), and the majority ruled with the
contrary (Al Nawwawi- Al Majmoo' — vol.9/442.

(F)- There are some scholars who permitted waiving
part of a loan in exchange for early payoff, for in-
stance if a person owed 1000 pounds at a certain date,
one may discount part of the amount if he pays earlier
than the due date. Their reasoning for permitting this
is that the Prophet (P.B.U.H) had wanted to acquire
loan money due to him from some of the Jews before
exiling them. They asked for a grace period but he told
them to pay a lesser amount at once. Many scholars
have ruled against this (Ali Al Saloos 1982).

(G) - Bay' Al I’nah: A form of sale that proliferates
among trading environments far from religious know-
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ledge. Its when a person sells a commodity to another
with a deferred payment while handing over the com-
modity and then re purchases it from the buyer at a
lower price without any defect in the commodity. This
is known as Bay’ Al I'nah as the buyer is not seeking
the commodity but he is interested in the Ein i.e. the
money, and only used the transaction as a ruse for ob-
taining his purpose. The majority of scholars have for-
bidden it while the Shafi'l school allows it (Al Showkani
— Nayl Al Awtar — 5/206) (Majmoo' Al Fatawa — 29/30).

(H) - Bay' Al Tawwarugq: This resembles Bay' Al I'nah
except in that the buyer sells the commodity to
someone other than the original seller. Some scholars
have permitted it while others have refrained from it.
Omar ibn Abdel Aziz named it the "sister of riba" and
Shaikh of Islam lbn Taimeah makruh it (reprehensible)
and said this was the more likely ruling among the
scholars (Majmoo' Al Fatawa — 29/431).

(1) - Pricing: This is one of the disputed matters in figh
(jurisprudence). It is when the ruler or whoever has
the authority orders the traders to sell a certain com-
modity at a particular price, forbidding any increase or
decrease in price for a social benefit. The majority of
scholars ruled against it and Imam Malik allowed it
without reservations ( Yousef 1990).

Defining al Shubhat:

i) Al Shubha lexically (likeness): that which bears re-
semblance to two things. Allah (swt) says in Surat Al
Bagarah: 70, (for surely to us the cows are all alike -
tshabaha- ) i.e. It has become difficult for us to distin-
guish between the required cow and the others. Surat
Al Bagarah: 118, (and those who have no knowledge
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say: Why does not Allah speak to us or a sign come to
us? Even thus said those before them, the like of what
they say; their hearts are all alike —tshabahat-. Indeed
we have made the communications clear for a people
who are sure ) i.e. they are alike. Also in Surat Ale Im-
ran: 7 (He it is Who has revealed the Book to you; some
of its verses are decisive, they are the basis of the
Book, and others are allegorical -mutshabihat-; then
as for those in whose hearts there is perversity they fol-
low the part of it which is allegorical -tshabaha-, seek-
ing to mislead and seeking to give it (their own) inter-
pretation. But none knows its interpretation except Al-
lah, and those who are firmly rooted in knowledge say:
We believe in it, it is all from our Lord; and none do
mind except those having understanding).

ii) Al Shubha in shariah (doubtful deeds): The scholars
have disagreed on how to define al Shubha according
to Shariah; some say as ibn Rajab al-Hanbali said "It is
the doubtful deeds that occurs whenever there existed
two different beliefs regarding a matter generated
from two different reasons". Al Showkani said in Nay/
Al Awtar (5/p309), "It is that for which there is conflict-
ing evidence”. Some scholars said that is mubah (indif-
ferent) and others said it is makruh (reprehensible).
(Nayl Al Awtar, Al Showkani). Ibn Dageeq Al Eid said, "
doubtful deeds is any matter supported by conflicting
evidence from Quran and Sunnah, and could carry
more than one meaning, and it is devout to
avoid" ( The explanation of the Imam Nawawi’s forty
hadith: p24).

Al Qaradawi said "In the mind of a mujtahed (a schol-
ar qualified to issue rulings) there is a region in
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between the obvious halal and the obvious haram,
either due to conflicting evidence, or due to doubtful
in the application of the evidence on a particular mat-
ter. It is devout as a Muslim to avoid these doubtful
deeds so as not to be dragged into resembling what is
known to be haram (halal and haram, p33). Al-Imam
al-Suyuti said in his commentary on Sunanh Al Nassa'i
while narrating this hadith, " The scholars have had a
lot to say on the explanation of doubtful deeds, we can
explain it in the best way, doubtful deeds is confusion
(iltibas) and this term is used to describe something
resembles a certain base matter, while at the same
time it resembles another matter conflicting with the
former, as if it resembles the latter more closely, hence
they say ishtabaha i.e. its mixed from two deferent
things and become one thing. Obviously, here it is de-
voutness to avoid this confusion and whoever does
that is described as devout and conservative in his reli-
gion (Al Suyuti — Al Hashiah: 7/243)". Al Suyuti has also
explained this matter in detail in his book Al Ashbah
wa al nathaer.

As for those who said that doubtful deeds is those
matters that are considered permissible (mubah), their
reasoning is that these matters are neither explicitly
halal, nor explicitly haram, therefore what else could
they be but mubah, especially as excesses in these
permissible matters could lead to haram, for instance
in food and drink and attire and so on. And those who
defined it as makruh took into consideration that
Shariah has warned against doubtful deeds, and if
there is no clear evidence forbidden a certain matter,
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and then what would it be? It must be makruh, and ex-
cesses of this nature certainly lead to haram itself.

Shubuhat definition: It is the region between the obvi-
ous halal category and the obvious haram category
leading to confusion (iltibas) in the mind of a mujtahed
(a scholar qualified to issue rulings) in the matter of
categorizing it in either category. In the mixed financial
guantities, Shubuhat is generated when:

e A finite quantity of haram has become mixed with a
finite quantity of halal.

e A finite quantity of haram has become mixed with a
non-finite (i.e. extremely large) quantity of halal.

* A non-finite (i.e. very large) quantity of haram has
become mixed with a non-finite (very large) quant-
ity of halal.

In the non-mixed financial quantities, Shubuhat is gen-
erated due to conflicting evidence, or due to doubtful
in the application of the evidence on a particular mat-
ter. It is devout as a Muslim to avoid these doubtful
deeds so as not to be dragged into resembling what is
known to be haram.

Evidences on the Necessity of Avoiding Doubtful
Deeds

There are numerous texts that prove the importance
of avoiding doubtful deeds and warn against the ac-
companying danger of leading towards haram. Among
these texts are:

1- The hadith narrated by al-Nu’'man bin al-Basheer —
May Allah be pleased with them — said " | heard the
Prophet (P.B.U.H) saying: "The halal is clear and the
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haram is clear, in between there are doubtful deeds,
not many people knowing them. For he who avoids
them has achieved purity of religion and reputation.
And he who falls in the doubtful deeds falls into
haram, just like a shepherd guarding a sanctuary
nearly resting in it. Indeed for every kingdom there is a
sanctuary, and the sanctuary of Allah is His boundaries;
and indeed in everybody there is a structure that if
corrected will correct the entire body, and if corrupted,
will corrupt the entire body; indeed it is the
heart" (Bukhari 1/295) (Muslim 11/28) (Imam Ahmad,
Al Musnad 4/269).

There are several notes worthy points in this hadith:

1- Halal is clear and obvious and so is explicit haram,
but there are matters in between that perplex a lot of
people: is it halal or haram? As for those who are sure
of their knowledge, it is obvious to them where it falls.

2- As for the Prophet's phrase," not many people know
them" shows that there are those who do know and
that it confuses those who do not know, not that they
are confusing in their selves. That is so as the Prophet
(P.B.U.H) did not die until he had completed the reli-
gion, and made clear every matter to the people mak-
ing it a testament against them. He left no matter halal
or haram without clarification, but this clarification
varies and some matters are well known to all people
so much as to be unacceptable for a person living in an
Islamic country to be ignorant of them. Some matters
are less widely known, and may only be common
knowledge among holders of religious knowledge and
agreed upon as halal or haram by the scholars, while
they may be unknown to outsiders. Other matters may
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even be less widely known even to Shariah scholars
causing them to disagree on their haram or halal
status, for various reasons which will be made clear
while discussing types of doubtful deeds and their
causes.

3- The hadith shows that when it comes to doubtful
deeds, people fall into three different categories:

The first category: Those who avoid all doubtful deeds
as they are not sure of their status. They are the ones
who have demanded purity in their religion and repu-
tation, i.e. those who attain this purity will safe guard
their religion and their reputation against any criticism
and infirmity that befalls those who do not, and one’s
reputation is what is exposed to praise or criticism. He
who avoids doubtful deeds will have protected his
reputation from attack and dishonour due to those
who do not.

The second category: Those who fall in doubtful deeds
as they cannot distinguish it being halal or haram, and
they are those who fall into haram as a result. The
reason is that eventually they will fall into haram
without knowing it since they cannot distinguish
whether or not it is halal or haram for sure, so they
might be committing haram unknowingly and many
people unwittingly fall in this category.

The third category: Those who make an effort to make
an independent reasoning (ijtihad), provided they are
qualified to do so. This is similar to the first category,
only they might be better off, for each mujtahed has
his reward, whether or not he reaches a correct con-
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clusion ( Al Nawwawi — Commentary on Sahih Muslim:
vol. 11/27). Imam Nawwawi in his commentary classi-
fied all things into three types: those that are obviously
halal beyond any doubt such as bread, fruit, oil, or
honey, similarly talking, walking or looking at some-
thing and all such actions which are halal beyond any
doubt. Then there are those that are obviously haram
such as alcohol, pork, the meat of dead animals and
urine, similarly actions such as adultery or lying or
backbiting or gazing at an unrelated female and so on.
As for doubtful deeds they are things that are neither
distinguishable as being halal nor haram, and so not
many people recognize them or know their ruling.
Scholars however can reach a rule regarding such mat-
ters by applying a suitable text or quias (analogy) or
istishab (accompanying). So if the scholar were to
come across such a matter in which it is not immedi-
ately obvious whether it is halal or haram, then he
would attempt to classify it as one of the two with the
appropriate evidence. If he is able to classify it under
halal then it is considered as such. Such matters may
not be free of doubt even then and if it is so then it is
safer to leave it falling thus under the Prophet’s words,
"he who avoids doubtful deeds has achieved purity in
his religion and his reputation”. As for those matters
that a mujtahed is unable to classify, should he rule it
to be halal or haram or refrain from ruling (al-twaquf)?

There are four opinions:
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Opinion of Classification

The first: No classification is made, neither as halal nor haram nor permis-
sible or other, since mandatory rules are made according to religious texts

only.

The second opinion: It is ruled to be haram.

The third opinion: It is permissible.

The fourth opinion: al-twaquf (unable to decide the ruling).

Source: (Al-Nawawi commentary on Sahih Muslim 11)

4- Also this hadith is an example of the eloquence in
the Prophet’s speech (PBUH) and the use of imagery to
picture an abstract idea with a physical example ex-
tracted from the environment in which they lived at
the time. It is obvious that this is what he (PBUH) in-
tended to warn against the inevitable danger of falling
into haram if one were to continue in doubtful deeds,
and that it is preferable to avoid all doubtful deeds to
guard oneself against falling into haram. The Prophet
(PBUH) portrayed that by likening it to the sanctuary
that the Arab kings of the pre-Islamic era were accus-
tomed to mark the boundaries of their lands with.
These sanctuaries were typically green lands which
were forbidden for common people to graze their live-
stock, and those few who would dare to graze their an-
imals near the sanctuary would easily slip and trans-
gress into the forbidden property and expose himself
to the king's punishment.

The Prophet (PBUH) then showed that the real king is
Allah, and that His sanctuary is His boundaries that He
has forbidden. So who so ever wishes not to fall into
haram must distance himself as far as possible from
the boundaries by avoiding what may lead to them
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even if it were doubtful deeds. There must be a guard-
ing fence around the haram, and it is essential that a
Muslim must avoid crossing this fence.

5- This hadith is also evidence chosen by those who
forbid certain matters to block all paths that may lead
to haram (sadu althrraie’), and that includes all schools
of jurisprudence though the Maliki school is relatively
more reliant on that in secondary matters.

6- Further it can be derived from the hadith that the
viability of a person's actions and avoidance of doubt-
ful deeds relying on his limbs is subject to the viability
of that person's heart. The person's heart in question
here is obviously not the organ made of flesh and
blood, but that delicate spiritual godly thing that is the
reality of man, that if it were unblemished and upright
would render all his actions unblemished and upright
as well. Ibn Rajab Al Hanbaly said: "The meaning of the
up righteousness of the heart is its being filled with the
love of Allah (swt) and the love of His obedience and
the hatred of His defiance" (Umdat Al Qaree: 1/116).

2- Tirmidhi and ibn Majah recorded on behalf of
Ateah Al Sa'di that he said: the Prophet (P.B.U.H) said:
"A servant (of Allah) does not attain the degree of piety
certainty until he leaves a harmless thing fearing that
which is harmful" (Al Tirmithi 2451, authenticated by
Ahmad Shaker /1353 hijri).

That is that the purpose behind a person's worship is
fear and hope of his creator, while piety is watching Al-
lah (swt) in every deed small or large, fearing His wrath
and hoping for His approval. The Quran makes numer-
ous mentions of the pious encouraging following in
their footsteps. Of these verse is: (Surely those who
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guard (against evil) shall be in gardens and rivers, in
the seat of honor with a most Powerful King.) Surat Al
Qamar: 54, 55. In this hadith, the prophet (P.B.U.H) ex-
plains that a person cannot reach piety until he fears
Allah and does not transgress His boundaries, and not
only so but he also avoids what may be harmless lest it
lead to some thing that is harmful and forbidden. That
does not mean that piety means to forgo what is halal
that is not what is implied here, but rather that a pious
person will avoid which resembles haram standing by
halal. In fact when a person reaches the state of piety
he will distance himself as safely away from haram as
possible by forgoing some of what may be halal in or-
der to rest assured in his soul that he is far from
haram.

Abu Darda' — may Allah be pleased with him- and he is
of those who attained the degree of piety- said: "To be
complete in piety one must consider matters the
weight of a single atom until he may leave what he be-
lieves to be halal lest it be haram, so that it may be a
shield between him and the fire" (Al Asbahani: 1/262,
Al Khaneji, 1932 AD).

Similarly, Abu Dhar Al Ghaffari — may Allah be pleased
with him- also of this pious degree- used to say " It is
of completeness in piety that one leaves some halal for
fear that it may be haram shielding himself from
haram" (Mohammad Al Zeini, Notes on Figh (jurispru-
dence) from the Quran and Sunnah).

Therefore a believer in fact protects his acts of worship
and preserves his obligatory duty by maintaining a
fence of voluntary supererogation, as one who forgoes
voluntary supererogation may easily forgo the obligat-
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ory duty as well and similarly preserves his worship by
omission (i.e. by omitting certain forbidden and am-
biguous acts) by maintaining a fence of permissible
acts around them. It is highly probable for one who
omits voluntary acts of worship to leave the obligatory
and for who exceeds in permissible acts to fall into the
forbidden unwittingly.

3- On the authority of Al Nawwas ibn Sam'an- may
Allah be pleased with him- that the Prophet (P.B.U.H)
said " Virtue is good character and sin is what
scratches in your chest and you hate that it be
known" (Muslim).

And of Wasibah ibn Ma'bad — may Allah be pleased
with him- said, “lI approached the Prophet (P.B.U.H)
and he said have you come to ask about virtue and
sin? Yes, | replied, so he said, "Search you heart, virtue
is what rests the soul and rests the heart, and sin is
what scratches at your soul and agitates in your chest
even if the people reassure you several times" ( Imam
Ahmad, Al Musnad: 4/184).

We can note several points from these two hadiths,
the narration of Nawwas and Wasibah respectively,
namely:

a) Al-Birr (Virtue) has two meanings, the first being
with regard to dealing with others by treating
them well as is especially applied to one's par-
ents, and generally to treating all people well.
When virtue is coupled with fear of Allah, as in
(Help you one another in Al-Birr and At-Tagwa
(virtue, righteousness and piety); but do not
help one another in sin and transgression) Surat
Al Ma'eda: 2, it then means dealing with people
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b)

by treating them well and dealing with the Cre-
ator with obedience by doing what He ordained
and avoiding what He forbid.

The second meaning is to do all forms of obedi-
ence to Allah, obvious or subtle as in Surat Al
Bagara (It is not Al-Birr (piety, righteousness,
etc.) that you enter the houses from the back but
Al-Birr (is the quality of the one) who fears Allah)
189. There may be many other meanings but
these are the two most important and most
general meanings of virtue. Al Nawwawi said de-
scribing the meanings of virtue: "virtue is main-
taining contact (with one's relatives) and gentle-
ness and being socially well behaved and obedi-
ence to Allah (swt) — and these are the makings
of good character" (Al Nowwaw — commentary
on Sahih Muslim: 16/111).

The hadith also shows that Allah (swt) has cre-
ated His servants with an inclination towards re-
cognizing good and accepting it naturally, and an
aversion for its opposite, and that is why Allah
(swt) called them Ma'roof (what is known) and
Munkar (what is refused), respectively.

The hadith also shows that the sign that a mat-
ter is virtuous is that the heart is rested by it, and
that the sign of a sin is that it agitates in the
chest and that one dislikes that it be known to
people. Both are easily distinguishable signs
provided that one's heart is of the kind that is
opened to faith and that one live in a Muslim
community. Otherwise it is easy to see that a
wicked heart can never recognize good or bad as
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d)

it is in the wrong direction. In fact in some evil
societies a good thing appears to be bad, while a
bad thing could be accepted as good through
common practice and familiarity so that it is
common place to call alcohol a spiritual drink,
and a bribe a generous tip, usury becomes in-
terest and loans are called deposits and deceit is
known as skilfulness...and so on.

Another point noted from the hadith is that the
judge may not know the reality of the situation
and may pass an unsuitable judgment. In this
case it up to the believer to follow his con-
science and if he feels comfortable with it he
should accept it and if not then should refuse
the judgment. Obviously this is not in matters in
which there is a legal judgment, in which case he
must surrender to it even if he disliked it in him-
self. On the other hand, even if a person felt un-
comfortable with a judgment he mustn’t refuse
it if the judge presents him with legal evidence
(such as a religious text), nor should he accept a
judgment he feels good about if it is based only
on the personal whim of the judge without any
evidence. Examples of that is the permission for
the traveller to break his fast or shorten his
prayer.

4. On the authority of Abu Mohammad Husain bin Ali

bin Abi Taleb- May Allah be pleases with him- said: " |
learned from the Prophet (P.B.U.H): Leave what per-
plexes you for what does not" (reported by Ahmad in
his Musnad — authenticated by Ahmad Shaker: 1947-
hadith no. 1722).
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In @ narration by Abu Huraira — may Allah be pleased
with him- that the prophet (P.B.U.H) said to a man,
“Leave what perplexes you" So he said, how | can tell?
He replied, place you hand on your chest, for the heart
is disturbed by haram and stilled by halal, and a de-
vout Muslim forgoes a small sin for fear of a great sin".
In another narration reported by Al Tabarani: And who
is the devout Muslim? He replied, the one who stops
at the doubtful deeds". It may be understood by the
hadith that one must avoid doubtful deeds. As pure
halal does not disturb the believer's heart, while per-
plex ion causes worry and discomfort.

It is worth noting that forgoing doubtful deeds and de-
votedness is a trait of upright Muslims. Whereas those
who only pretend to be devout while committing of-
fences of all sorts must be told off by those they seek
out to ask about doubtful deeds, as Ibn Omar (Abdul-
lah bin Omar) — may Allah be pleased with him- said
when asked about the blood of a mosquito by
someone from the inhabitants of Iraq: They ask me
about the blood of a mosquito when they have killed
Al Hussain? (Jami'al Uloom wal Hikam p104).

Al-lImam Ahmad was a very devout pious believer, but
he disapproved greatly those who affected that by pre-
tending to be concerned with the most complicated of
doubtful deeds. The hadith stresses that it is essential
that a Muslim avoid what he is not sure of and abide
by that what he is sure of, as long as it is not a matter
in which the shariah has provided a special concession.

Imam Nawwawi said that “if one were to enter a vil-
lage and come across a man you knew nothing about
and couldn't find any discriminating feature or reason
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to believe bad of him, nor any thing that distinguishes
him like a soldier's uniform or the stance of a worship-
per, then he is considered unknown and not con-
sidered a suspicious person, for suspicion arises out of
two conflicting impressions for two different reasons.
He said as well: most scholars cannot distinguish
between what is unknown and what is suspicious.

Therefore devoutness is to leave what one does not
know. And is permissible to buy from this unknown
person or to accept his gift or his invitation. It is also
better not to ask in this case as it would be hurtful to
them and unwarranted suspicion which could be sinful
in itself. Therefore one must either refrain from eating
if he seeks to be devout or if he must eat then refrain
from questioning, as the harm from not knowing is less
than that caused by hurting an innocent Muslim’s feel-
ings or harming him.(Al Nawwawi- Al Majmoo').

According to the principles of Shariah, all business
activities must be in accordance to principles and rules
of Shariah and any activity against them will be haram
in Islam. Therefore business activities are very essen-
tial in Shariah compliance criteria, and here business
activities are referred those business deal only clear
businesses and not dealing with Shubahat (El-Gamal,
2000).

It is worth mentioning here that studies focusing on
doubtful businesses in Islam are few. However, some
researchers such as Imam Ghazzali have highlighted
the Shubuhat. In his book, lhya-Ulum-Id-Din, Al-Ghazali
(1096-7) mentions doubtful activities in general, and
then divided the money halal and haram. Also spe-
cified the ranking of the doubts activity and places, the
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book by Imam Ghazali is very important because in
this book he rooted and divided the doubts things on
the basis of Islamic law. Al-Qaradawi, et al. (1997) em-
phasizes that money types are either halal or haram.
He calls for avoiding such doubtful activities based on
Hadith given in Al-Bukhari.

Defining precisely what is clear and unclear in business
activities is troublesome because similarities between
them exist. The agreed-upon Hadith states “What is
lawful is clear and what is unlawful is clear, but be-
tween them are certain doubtful things which many
people do not recognize. Who guards against the
doubtful things keeps his religion and his honour
blameless (Al-Bukhari & Muslim)”. Explaining this Ha-
dith, Alasqglani states that its identicalness to other
where the verdict was not evident. However, /bn
Mandhour states that the similarities it is than prob-
lems matters. When Imam Ahmad was asked about
Shubuhat, he replied that it is status between the halal
and haram and a Muslim who wants to keep his reli-
gion should not approach it.

Although in Shariah, halal and haram are strictly de-
cided, between the statuses of halal and haram
Shubuhat exist. However, this status of Shubuhat is
only known by Shariah Scholars. This is supported by
Hadith mentioned above as it states that “between
them are certain doubtful things which many people
do not recognize”. Therefore, it is not easy for many
people to recognize doubtful activities that exist in the
middle between halal and haram. Subsequently,
Muslims should avoid Shubuhat because it is a status
that Muslims may get involved in it.
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There is a range of business activities which raise many
doubts and many questions on the legality of the work
or dealings, and the money earned from these activit-
ies. These activities are:

Range Activities which raise doubt (Shubuhat)

1. Dealing with the conventional modern insurance companies.

2. Dealing with companies that sometimes perform a prohibited

transaction in Shariah.

3.  Working in places where taboos are committed.

4. Working in foreign countries, in places where taboos are commit-

ted.

5. Dealing with the traditional tax system (i.e. only tax systems those

are Non-complaint with Shariah).

6. Working in the stock market (Bursa) with the companies those are

dealing with Shariah non-compliant shares.

7. Working or dealing with the Shariah non-compliant investment

funds.

Shubuhat is an Islamic term which refers usually to ar-
guments against or criticism of Islam. More precisely, it
can point to difficulties perceived in Qur'an or Islam.
Shubuhat activities in business are mixing the halal
money with the haram money or interlacing halal
activities and haram activities together, which scholars
has disagreed, when some scholars said it is permiss-
ible, and others said that it is forbid, both sides have
evidences with permissible or prohibition.

A derived term with similar meaning is mentioned in
the Qur'an at (Sura Al-i-Imran): “It is He who has sent
down to you the Book. In it are Verses that are entirely
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clear, they are the foundations of the Book; and others
not entirely clear. So as for those in whose hearts there
is a deviation (from the truth) they follow that which is
not entirely clear thereof, seeking Al-Fitnah (polytheism
and trials, etc.), and seeking for its hidden meanings,
but none knows its hidden meanings save AllGh. And
those who are firmly grounded in knowledge say: "We
believe in it; the whole of it (clear and unclear Verses)
are from our Lord." And none receive admonition ex-
cept men of understanding”. (Qur’an, Sura Al-i-Imran-3:
7).

Commenting on the previous verse, it is reported that
Prophet (P.B.U.H) says,

“When you see those who follow what is not so clear of
the Qur'an, then they are those whom God described,
so beware of them”.(Hadith — Sahih Bukhari, Volume 6,
Book 60, Number 70).

On the authority of Abu 'Abdullah al-Nu'man bin
Basheer, May Allah be pleased with them, who said: |
heard the Messenger of Allah, (P.B.U.H), say:

"Truly, what is lawful is evident, and what is unlawful
is evident, and in between the two are matters which
are doubtful which many people do not know. He who
guards against doubtful things keeps his religion and
honour blameless, and he who indulges in doubtful
things indulges in fact in unlawful things, just as a
shepherd who pastures his flock round a preserve will
soon pasture them in it. Beware, every king has a pre-
serve, and the things Allah has declared unlawful are
His preserves. Beware; in the body there is a flesh; if it
is sound, the whole body is sound, and if it is corrupt,
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the whole body is corrupt, and behold, it is the
heart."[Al-Bukhari & Muslim].

The hadith given above is one of the major principles
of Islam, which is under the provisions of halal and
haram. In this hadith Prophet Mohamed shows doubt-
ful things and legitimate approach in dealing with
Shubuhat. In this hadith, there are also some issues
that are:

First, the things in terms of the provision are of three
sections:

Things in Terms of Provision

. Pure halal and unequivocal no doubts on it such as, restaurants, boats

foods.

. Pure haram and unequivocal no doubts on it such as, drinking alcohol,

usury, adultery and eating from the properties of the orphan.

. Questionable, between the halal and haram such as those transactions are

not clear.

Shubuhat Arises out of Mixture

i) Doubt arises out of four places. This is based on
the book /hya-Ulum-1d-Din by Imam Ghazzali (d.
1111).The following table 1.6 illustrates the mat-
ters of shubuhat:
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Matters of Doubts

Doubtful in the
cause of permis-
sible and im-
permissible.

- That the original prohibition is known, and
then doubt ensues as to whether the procedure
for rendering permissible has occurred.

- That the original permissibility is known, and
then doubt ensues as to whether some process
rendering it haram has occurred.

- That the default prohibition is known, but rea-
sonable conjecture suggests that the process of
rendering halal has occurred.

- That the original permissibility is known, but
reasonable conjecture suggests that a process
of rendering haram has occurred.

Doubt the origin
of mixing.
(Doubt arises
out of mixture).

- Where a finite quantity of haram has become
mixed with a finite

quantity of halal.

- Where a finite quantity of haram has become
mixed with a non-finite

(L.e. extremely large) quantity of halal.

- Where a non-finite (i.e. very large) quantity of
haram has become

Mixed with a non-finite (very large) quantity of
halal.

There is impiety
(sin) that relates
the permissible
cause.

- Existing an impiety in the parallel.

- Occurring an impiety in the subsequent.

- Occurred an impiety in the previous.

- Occurred an impiety in the compensation.

Conflicts in the
evidences (Dif-

ferences).

- Conflicting the evidences of the Shariah.

- Conflicting the marks which Indicating of ha-
lal and haram.

- Conflicting the similarities in the characteris-
tics.
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Ibn Qudamah's abridgement of Ibn al-Jawzi's summary of al-
Ghazzali's "lhya' "Ulum al-Deen. "Mukhtasar Minhaj al-
Qasideen”

(1) First place is doubt in the course of halal and haram: It
has four classes

i) A man knows a thing to be unlawful before, but doubt
arises to be lawful. It is mandatory to give up this doubt
and to take it as unlawful. For example, a hunted anim-
al falls into water and it is lifted up as dead from water.
Eating its meat is unlawful.There should be no place of
doubt in it. Prophet (PBUH) said to Abdullah: Don't eat
it. Your dog perchance has not killed it. Whenever any-
thing was brought to prophet (PBUH), he used to en-
quire if doubt arose in his mind, till he knew whether it
was Zakat or gift.

ii) Although things are lawful, yet one doubts that it may
be unlawful. The things are basically lawful, but owing
to certain circumstances one doubts whether the legal-
ity of that thing still remains. For instance, two men
quarrelled with each other, one man said to the other,
“You are haters”. An Allah-fearing man should leave
them on doubt.

iii) There are things that are essentially unlawful but a
cause prevails upon it so strongly that it becomes law-
ful. It becomes a subject matter of doubt and becomes
strong of its being legal. For instance, an animal after
being shot disappeared. Afterwards it was found. With
signs of only shooting in its body. It might be that it
died owing to other reasons. Thus doubt arises whether
its meat is lawful or not. An Allah-fearing man refrains
from eating its meat. Prophet says, "If you know that
your arrow killed it, and you do not find any wound in-
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iv)

flicted by wild beasts, you may eat it." (Reported by al-
Tirmidhi, who classifies it as Sahih).

Things are knowingly lawful, but it becomes unlawful at
last owing to the rules of Shariah. For example, a pot is
lawful but doubt arises whether there is any impurity in
it. So to drink water from it becomes unlawful.

(2) Second place of doubt is mixture of halal and haram: not

(A)

(B)

(C)

kept separate but will become mixed and therefore doubt
arises whether it is lawful or unlawful. There will be three
types of this mixture of lawful and unlawful things.

One unlawful thing is mixed with limited number of
lawful things, for instance the meat of a dead cow is
mixed up with the meat of some sacrificed cows. Doubt
in these things are to be given up, as there is no sign
therein that the meat of a dead cow has been mixed. If
there is reasonable doubt that the meat of a dead cow
has been mixed, it will be unlawful.

Secondly is the mixture of limited number of unlawful
things with unlimited number of lawful things, for ex-
ample, if there is prevalence of interest (usury) in a cer-
tain town, it is lawful to accept coins of that town.

The third case is the mixture of unlimited number of
lawful things with an unlimited number of unlawful
things. In this case, if the unlawful things can be identi-
fied, it will be unlawful to enjoy them, but to give up a
doubtful thing is a sign of piety. During the reign of Yez-
id some soldiers looted the properties of Medina for
three days, although this did not prevent people from
buying and selling goods in a market in Medina, which
also consist of goods stolen.

1. Third place of doubt: Any sin found in any cause making
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a thing lawful relates to the thing itself, or to its end, or
to its beginning or to another thing in exchange of the
thing, but it is not such a sin which nullifies an agree-
ment or any cause which makes a thing lawful.

2. The fourth place of doubt arises out of diversity of
proofs of Shariah in order to distinguish between a law-
ful thing and unlawful thing. This doubt is of three

types;
Places of
Doubts
Contradictory proofs of| |Contradictory Contradictory
Shariah, as in the matter of | | signs doubts.
bai’ alinah

Places of Doubts

ii) Doubt the origin of mixing. (Doubt arises out of mix-
ture)

This issue was mentioned by scholars of Figh (Jurisprudence)
and origins (Ausol), they have made clear ruling on this issue
as to whether the proportion of haram more, less or equal
than that which is halal. We shall recall the opinions of schol-
ars on these issues.

(A) A Mix of Finite Quantity of Haram and a non-finite ex-
tremely large Quantity of Halal.

When there is a mix of two quantities of finite quantity of
haram and a non-finite large quantity of halal, this mix is pro-
hibited. This was mentioned by scholars of Figh (Jurispru-
dence) and origins (Ausol). Ibn Taymiyah (Majmu’ Fatawa)
states that if haram was mixed with halal, the haram status of
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which is either totally forbidden or forbidden for external
cause. This is because it might have been obtained by force or
forbidden contracts like Riba. If this is doubt and mingled with
other has not been forbidden on all generally. Ibn Algaym (d.
1350) mentions the doubtful with respect to matter of money
between permissible and impermissible (i.e. Muharram) that
is taken forcefully or theft, etc. He said: this should not be
avoided halal or forbidden it ultimately, but if his money mix-
ing with haram (one Dirhim) or more should remove the
amount of Muharram, and the remaining would be money
halal without unlikable (Makruh).

Alkasany (Badai’i* al-Sanai’i) states that everything marred
with haram but the big part in it is halal, there is nothing
wrong with the use and conduct. Moreover, Ibn Najeem says
that if anyone suspects that sales of market is not free from
haram and was often purchases are more, however, entitled
to purchase. And he also said: If mixing halal with haram in
the country, permitted the purchase and sale. Except as ex-
plicitly prove that it is forbidden. Ezz Ibn abdl Salam (Qawaid
al-Ahkam) states that if one Dirham mixed with one thousand
Dirham, then it’s a permissible dealing. According to what has
been mentioned above it is permissible to deal with the activ-
ity of mixed if halal was more. “If the permissible money is
more, that is, one dirham of prohibited money is mixed with
one thousand of permissible money, and then the transaction
is allowed.”

(B) A Mix of Finite Quantity of Haram and a Finite Quantity of
Halal

In this case, there are two quantities of Finite halal and finite
haram. If halal part is larger than haram part, the whole mix
is taken for granted as halal and vice versa. In other words,
the decision of considering a particular mix as halal or haram
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depends on the dominant part.

(C) A Mix of Non-finite Large Quantity of Haram and Non-fi-
nite Large Quantity of Halal.

With reference to this issue, Ibn Najeem states if anyone sus-
pect that more of the sales of market are not free from cor-
ruption (dealing with haram) and were often purchases are
more, however, entitled to purchase. Example for this case as
is the case nowadays, when money from Riba, bribery and so
for this in wide circulation in the market. In this case, it is not
prohibited to partake of something of the entire quantity; un-
less there is some indication that this particular amount or
Portion is from the haram. Otherwise, to abstain from it is
precautionary, but not forbidden.

There are some issues mentioned by Imam al-Ghazali and by
which they can know matters doubts.

Shubuhat in Shariah

Islamic Shariah
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In Figure above shows the pla Y Shubuhat in Islamic
Shariah for each activity or transaction. This figure consists of
six parts to clarify the place of shubugat as follows: (1) Islamic
Shariah: which illustrates the Islamic law and provisions
(rules) on any activity or transaction on the basis of the rules
of Quran, Sunnah, Qiyas and Iljima’', which recognizes it as
halal or haram. (2) Halal: halal is that has permissible matter
based on the provisions of shariah, and it is clear without a
controversy such as the sale of bread. (3) Haram: haram is
that has impermissible matter based on the rules of shariah,
and it is clear without a controversy such as sale of wine. (4)
Level of Tagwa: Tagwa is "Avoiding all that Allah (swt) abhors,
be it word, action or emotion, and avoiding failing to do what
Allah (swt) has ordered whether by action or by emotion". If a
person's work is halal and then moves away from the forbid-
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den, he/she will have a high level of piety. Whenever person is
close to the forbidden (haram) was will be reducing the level
of Tagwa until it reaches to the lowest level of piety, and then
fall into the suspicions(shubuhat).(5) Shubuhat: shubuhat is
anything not clear if it is halal or haram? That are matters
between the permissible and forbidden, and that its ruling did
not know. (6) conflict of shariah evidence: this part in this fig-
ure is very important because there are many things contro-
versies, because of contradictory proof of Shariah and differ-
ences between scholars of Shariah such as bai’ alinah and
Tawarruq. The figure above shows that there are some condi-
tions that must be achieved to determine Shubuhat, namely,
the existence of halal with haram, whether mixing or non-dis-
crimination between them which is another issue.

Determinants of Shubuhat

Based on previous literature, as well as based on discussion
and review of the opinions of scholars on the issue of
shubuhat and its definition, it becomes apparent that there
are three determinants for shubuhat (conflicting, resemble,
and mixing). These determinants were fundamentally con-
structed and premised on the syntheses of shubuhat concepts
by different Muslim scholars of the past and the present.
These determinants are:

a- Conflicting: Conflicting of evidence is one of the reasons
that lead to the difference between scholars. We can define
the conflicting as contrary to the evidence based on the face
of contradiction or antagonism. Usually, the conflict of opin-
ions between scholars is based on understanding the evid-
ence. Some scholars have understood the evidence assuming
his knowledge and then will give the ruling about the matter.
And other scholars may understand the evidence based on his
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knowledge but with deferent ruling (i.e. the conflicting de-
pend on understand of evidence from shariah).

In the fact, there is no conflicting in Islamic shariah (Quran
and Sunnah) because the source of shariah only Allah (swt)
(one source). Allah (swt) not gives us the deferent ruling (con-
flict) about one matter because Allah has the integrality (Al-
kamal), alkamal just for Allah (swt) (i.e. only Allah (swt) has
Kamal).

Sometimes the conflicting comes from how to use or apply
the evidence on a particular matter. In this case, we can find
deferent ruling about one matter. Therefore, the determinant
of conflicting has included and contains all the issues that tol-
erate the differences between the views or opinions of schol-
ars as well as comprehensive to the texts and the conflicting
evidence in Quran and Sunnah.

b- Resemble: When fugaha scholars using the word of re-
semble, they are meaning confusion and mixed. The scholars
have confused in their minds about hokum (rule). There is ilti-
bas about the particular matter because this matter included
or containing the ambiguity. And the ambiguity comes from
lack of clarity rule (hokum) because there are some rules at
mind of a scholar. Sometime they resemble come from mixed
to deferent things and become one thing. Therefore, difficult
to judge from the Ulama about the particular matter because
containing it the confusion and ambiguity.

c- Mixing: Determinant of mixing cover and included all as-
pects of quantity mixing, whether mixing material quantity
(mix wine with food) or mixing money quantity (halal money
with riba). Mixing halal quantity with haram quantity depend
on account the level of contribution of interest income re-
ceived by the institution from conventional fixed deposits or
other interest bearing financial instruments. In addition, di-
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vidends received from operations and investments in Shariah
non-compliant are also considered in the analysis carried out
by the Shariah. For institutions with business activities com-
prising both non-permissible (haram) and permissible (halal)
elements, the level of mixed contributions from the activities
that are clearly prohibited such as riba (interest-based institu-
tions like conventional banks), gambling, pork, and liquor. Fur-
thermore, the level of mixed contributions from the activities
that involve the element of forbidden, which is haram (a pro-
hibited element) affecting most people and difficult to avoid
it. An example of such a contribution is the interest income
from the conventional banks based on fixed deposits.

Summary of Definition of Shubuhat

Based on literature, the shubuhat can be defined as: it is the
region between the obvious halal category and the obvious
haram category leading to confusion (iltibas) in the mind of a
Mujtahed (a scholar qualified to issue ruling) in the matter of
categorizing it in either category.

Shubuhat was defined as the region in between the obvious
halal and haram, either due to conflicting evidence, or due to
doubtful in the application of the evidence on a particular
matter.

Parameters and Criteria of Shubuhat

The following criteria can be used to analyse whether activit-
ies of a particular company can be deemed involvement in
Shubuhat or not. The criteria are suggested by referring to the
Quran, Hadith and general Shariah principles, and formulated
according to the activities of a particular company. The criteria
are as follows:

First Parameter
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The activity of primary of the company is based on usury
(riba) as practised by conventional financial institutions, in-
cluding merchant banks, commercial banks, etc. evidence of.
Quranic based on verses 275-276 in Surah al-Bagarah Mean-
ing:

“Those who devour riba will not stand except as one whom
the evil one by his touch hath driven to madness. That is be-
cause they say: ‘Trade is like riba,” but God hath permitted
trade and forbidden riba. Those who after receiving direction
from their Lord, desist, shall be pardoned for the past; their
case is for God to judge; but those who repeat (the offence)
are Companions of Fire: they will abide therein (forever). God
will deprive riba of all blessing, but will give increase for deeds
of charity: for He loveth not creatures ungrateful and wicked.”

And also ijma’ evidence the Islamic jurists from all the
Mazhab unanimously view that riba is forbidden. Because
consensus of opinion has become a forbidden riba unanim-
ously (ijma’) (Ibnu Qudamah, Al-Syirazi, Ibnu Rusyd, Al-Zuhaili)
(SAC, 2007).Therefore, this criterion takes into account the
level of contribution (mixing) of interest income received by
the institution from conventional fixed deposits or other in-
terest (riba) bearing financial instruments.

Second Parameter

Companies that are its primary activities gambling such as
companies running gaming, casinos, and others. The prohibi-
tion of gambling clear is in the Holy Qur'an, where Allah s.w.t.
ordered the faithful to avoid it, as decreed in verse 90, Surah
al-Maidah:

Meaning: “O you who believe! Intoxicants, and gambling,
(dedication of) stones, and (divination by) arrows, are an ab-
omination of Satan’s handiwork: eschew such (abomination)
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that ye may prosper.” Therefore, this criterion takes into ac-
count the level of contribution (mixing) of dividends received
from operations and investment in Shariah non-compliant.

Third Parameter

The primary activity of a company is the sale of prohibited
goods, production and services, including:

(a) Processing, producing and marketing alcoholic drinks;
(b) Supplying non-Halal meat like pork, etc.; and

(c) Providing immoral services like prostitution, discos, pubs,
etc.

i) Evidence regarding food, Islam urges the whole of mankind
to eat food which is Halal and good. This exhortation is based
on the decree of Allah s.w.t. in the Quran, verse 168, Surah al
Bagarah: Meaning: “O ye people! Eat of that which is on
earth, lawful and good; and do not follow the footsteps of the
evil one for, he is to you an avowed enemy.” and verse:3 in
Surah al-Maidah: Meaning: "Forbidden to you (food) are dead
meat, blood, the flesh of swine, and that on which has been
invoked other than Allah’s name, that which has been killed by
strangling, or by a violent blow, or by a headlong fall, or by be-
ing gored to death, that which has been eaten by a wild an-
imal, unless you are able to slaughter it (in due form), and
that which is sacrificed on stone altars."

ii) Evidence for prohibition of alcoholic drinks, Quranic evid-
ence based on verses 90 in Surah al-Maidah; "O you who be-
lieve! Intoxicants and gambling, and (dedication of) stones,
and (divination by) arrows, are an abomination of Satan’s
handiwork. So avoid such abomination that you may prosper."
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It was narrated of a hadith: Meaning: “Verily Allah s.w.t.
curses intoxicants, those who squeeze grapes to produce,
those who buy the grape juice for making the drinkers, suppli-
ers of intoxicants, bearers of intoxicants, those who pour in-
toxicants into cups for drinkers, sellers of intoxicants, those
who buy them and those who spend the money earned from
the sale of intoxicants.”(Hadith narrated by al-Hakim and Ibnu
Hibban).

iii) Evidence for Prohibition on immoral activities, In the mat-
ter of adultery, Islam prohibits its followers from committing
the abominable act, so much so that the perpetrator deserves
the heaviest penalty should he or she be found guilty. Allah
s.w.t. decrees: Meaning: “Nor come high to adultery: for it is a
shameful (deed) and an evil, opening the road (to other
evils).”(Surah al-Isra’: 32)

Similarly, with a company which carries out activities of im-
moral like selling alcoholic drinks, running pubs and discos,
prostitution, etc. because such activities encourage vice.

In order to determine the status of doubtful banks as an Is-
lamic Banks, it is necessary to draw up specific criteria to en-
sure that doubtful elements are minimal and related to those
excused by Shariah. In other words, the presence of doubtful
elements does not affect the permissible part which is larger
and more important. Therefore, this criterion takes into ac-
count the level of contribution (mixing) of dividends received
from business activities and services in Shariah non-compliant

Mixture-proportion Measurements in Shubuhat

The measurements and analysis of Shubuhat mixture-propor-
tion are based on Quran and Hadith (Sunnah) evidences. For
example, the prophet (PBHU) said: “What is lawful is clear
and what is unlawful is clear, but between them are certain
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doubtful things which many people do not recognize. He who
guards against the doubtful things keep his religion and his
honour blameless, but he who falls into doubtful things falls
into what is unlawful, just as a shepherd who pastures his
flocks round a sanctuary will soon pasture them in it. Every
king has a sanctuary, and God'’s sanctuary is the things he had
declared unlawful” (Al-Bukhari). Also, the measurements are
based on what Imam Al-Ghazali divided the matters of doubts
as shown in Table 1.6. Mixing halal quantity with haram
quantity depend on account the level of contribution of in-
terest income received by the institution from conventional
fixed deposits or other interest bearing financial instruments.
In addition, dividends received from operations and invest-
ments in Shariah non-compliant are also considered in the
analysis carried out by the Shariah, for institutions with busi-
ness activities comprising both permissible (halal) and non-
permissible (haram) elements.

The level of mixed contributions from the business activities
that are clearly prohibited such as riba (interest-based institu-
tions like conventional banks), pork, gambling and liquor. Fur-
thermore, the level of mixed contributions from the business
activities that involve the element of forbidden, which is
haram (a prohibited element) affecting most people and diffi-
cult to avoid it. An example of such a contribution is the in-
terest income from the conventional banks based on fixed
deposits.

The book investigates the nature of the business of these in-
stitutions which deal with business doubtful activities. These
activities are: (i) mixing halal with haram based on finance. (ii)
Mixing based on revenue. Measurement will be to this issue
on the basis of the amount of money deposited ( revenue and
finance) by the Islamic Bank with traditional banks or vice
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versa as measuring it by total funds of the bank (i.e. its rate to
total ). And will be on three cases:

Mixed of Quantity

e Where a finite quantity of Haram has become mixed with a finite Quantity of

Halal.

e  Where a finite quantity of Haram has become mixed with a non-finite (i.e. ex-

tremely large) quantity of Halal.

e  Where a non-finite (i.e. very large) quantity of Haram has become mixed with a

non-finite (very large) quantity of Halal.

Methods of Financial Analysis to Determine Shubuhat Mix-
ture

The mixing of money can be determined through the finance
or revenue sides. Therefore, Shubuhat can be identified on
the basis of mixing proportion. Thus, the operational defini-
tion of Shubuhat was identified for the institutions where
money mixing is permitted neither on the basis of finance, nor
on the basis of revenue.

There are two methods of financial analysis and accounting
religiously to financial statements for institutions to determ-
ine Haram mixture in the financial structure and the profits
(Shehatah, 2003).

1-Method of analyzing the structure of finance in order to
determine the proportion of the Haram mixture

This method is based on the idea of analyzing the elements of
the structure of finance to the elements of self-financing, and
elements of finance based on interest, to know Percentage to
all.

Include elements of self-financing (equity) with the following:
1- Capital.
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2- Reserves.
3- Undistributed profits.
4 - Profit for the period.

Deduct the losses during the period.
These are called equity items, and it’s Halal in Shariah.

Include elements of financing by the credit system (finance
based on interest) the following:

1- Long-term loans from banks or from other parties based on
interest.

2-Loans bonds based on interest.
3-Overdraft from banks or from others based on interest

These elements are not allowed in Islamic Shariah because of
including the interest of Riba.

Calculates the proportion of financing based on interest to the
total financing structure As follows:

The total finance by system of interest

x100%
Total funding (Self-financing + finance based on interest)

Example: the following data and information extracted from
the balance sheet for one of the Islamic banks:

Capital: RM 5000000

Reserves: RM 2000000

Undistributed profits: RM 1000000
The total of Self-financing: RM8000000
Finance based on interest RM 2000000
Total funding structure RM 10,000000
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Calculated the ratio of funding interest on the credit system as
follows:

2000000
20%= 100-¢
2000000 +8000000

Accordingly, the ratio of Haram mixture 20% of the profits
gained.

2-Method of analyzing elements of income and expenses to
estimate the ratio of income mixing haram

This method is based on the idea of separating income from
halal activities (away from the doubtful) on income gained
from the activity forbidden. For example: bank interest
earned, income from securities of the shares of institutions
operating in haram, interest earnings resulting from debt res-
cheduling to others,Demurrage and the interest of bonds. On
the basis of this method is divides to revenue from haram to
total income and then calculate the Percentage.

Revenue gained from the forbidden

TO0%X
Total Revenues (Income halal + Income haram)

For example: Following data on the revenue extracted from
the income statement for bank:

Total income arising during the period: RM50, 000,000
Include the following:

- Income from bank interest earned: RM 500,000

- Proceeds of unlawful activities: RM2, 000, 000

- Total Revenues Haram: RM2, 500, 000
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Calculated the ratio of income to total income of Haram as
follows:

2500000
106%—="5%>
5000000

Accordingly, the ratio of Haram mixture 5% of the income
gained.

Operational Definition of Shubuhat

Since main objective of this book is to determine the defini-
tion of Shubuhat from Islamic finance perspective, this section
will highlight the synthesized Shubuhat definition from the
previous studies as well as the Shubuhat interviews with reli-
gious experts and consequentially the operational definition
used in the study.

Firstly, from the previous literature studies the linguistic
meaning of shubuhat was driven from Alquraan (Surat Al
Bagarah: 70) and can be summarised as: Al Shubhat that
which bears resemblance to two things. Secondly, for
Shubuhat definition from Shariah point of view, different
definitions were proposed by the scholars. Majority of the
definitions referred to Shubuhat as doubtful deeds. As for its
cause, Shubuhat can occur due to the conflicting evidence
from Quran and Sunnah, beliefs regarding a matter generated
from two different reasons or confusion (iltibas) in resembling
two conflicting matters.

In summary, Shubuhat can be defined as: It is the region
between the obvious halal category and the obvious haram
category leading to confusion (iltibas) in the mind of a mujta-
hed (a scholar qualified to issue rulings) in the matter of cat-
egorizing it in either category.
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Where a finite quantity of haram has become mixed with a
finite quantity of halal.

- Where a finite quantity of haram has become mixed with a
non-finite (l.e. extremely large) quantity of halal.

- Where a non-finite (i.e. very large) quantity of haram has
become mixed with a non- finite (very large) quantity of halal.

Shubuhat was defined as the region in between the obvious
halal and the obvious haram, either due to conflicting evid-
ence, or due to doubtful in the application of the evidence on
a particular matter. It so as not to be dragged into resembling
what is known to be haram (Al Qaradawi, 1997).

Summary of Definitions (Previous literature)

Name Conflicting of Mixing Halal and Resemble
evidence Haram
Imam Al Showkani V - -
Ibn Dageeq Al Eid N, N
Dr. Yousef Al Qaradawi N N
Al-Imam al-Suyuti N ~ N
ibn Rajab al-Hanbali - N
Imam algazali N N N

Secondly; on the basis of the exploratory study, respondents
are: (bank professional, academics’ and scholars). Based on
the Islamic banking experts point of view (Shihatah, 2009), Is-
lamic banks are dealing with banks and correspondents in
most countries of the world according to the global banking
system, to facilitate the import and export transactions and
the exchange of cash and financial investments. It is prefer-
able to select correspondents on the basis of the jurispru-
dence of priorities in the transactions, and shall be dealt with
according to the provisions and principles of Islamic law. In
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this case several doubts should be avoided including the fol-
lowing:

Summary of Shubuhat (Shihatah Interview)

1:  Shubuhat deposit funds with correspondents based on inter-
est.
2:  Shubuhat invest some the money by process illegally or non-
compliant with Shariah.
3:  Shubuhta of non-disclosure deal with correspondents.
4. Shubuhat about Transactions with correspondents is not sub-

ject to Shariah Supervisory.

5: Shubuhat of dealing with conventional banks per system of
deposits based on interest.

Shubuhat from a Public Bank Chairman point of view (Mo-
hamad interview, 2010) is something is not clear and non-
transparent in the transactions.

Shubuhat from a member of SSB in Islamic Qattar Bank point
of view (Alhashimy, interview 2010) is any transaction near or
similar transaction in conventional banks. The deference’s
between falling in shubuhat and Infraction should by specify.
The Infraction is anything happening on the basis of inten-
tional, but shubuhat is anything happening that is not inten-
tional.

Shubuhat was also known as the money which we doesn’t re-
cognise the rule, is it halal or haram? Because there is not any
evidence for prohibition or permission (Mufti Penang, inter-
view 2010).

Academic expert definition of Shubuhat business activities:
are those that are similar to the right and the offending; con-
fused about the matter between them was shubuhat, if the
measurement on the basis of legal rules would be legally
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doubtful, if the measurement on the basis of Shariah rules
would be Shariah doubtful (kantakji, interview 2010).

Shubuhat is something that is not clear and non-transparent
in the transactions (Merakhor, interview 2010).

From the Chairman of Program of Shariah-compliant banks
(Beltagy, interview 2010) point of view, Shubuhat is tainting
some transactions by violation of the legitimacy for examples
get the interest (riba) or inaccuracy to implementation of the
contract. Transactions in violation of Shariah get the interest
(riba) from the accounts of reporters.

Summary of Definitions (Previous Interviews)

Name Conflicting of Mixing Halal and Resemble

evidence Haram

Prof. Dr. Samir kantakji -

Sultan Alhashimy -

Hussain Shihatah -

Mufti Penang -

Abass Merakhor -

Dr. Mohamed Beltagy -

P - =

Saruan B Mohamad -

Next table shows the comparing of definitions between classic
scholars and experts in Islamic finance and banking and schol-
ars to determine the definition of Shubuhat.
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Comparing of Definitions (Previous literature & interviews)

Name Conflicting of Mixing Halal and Resemble

evidence Haram

Imam Al Showkani y - -

1bn Dageeq Al Eid

\
Dr. Yousef Al Qaradawi \
N

Al-Imam al-Suyuti

ibn Rajab al-Hanbali -

Prof. Dr. Samir kantakji -

R - e

Sultan Alhashimy -

Hussain Shihatah -

Mufii Penang -

< | <

Abass Merakhor -

\/

Dr. Mohamed Beltagy -

Imam algazali \

< | 2] 2| 2| 2 2| <

Saruan B Mohamad -

Based on the previous literature and interviews with the ex-
perts, (bank professionals, Academics’ and Scholars) it be-
came apparent that the definition and concept of Shubuhat
are:

Shubuhat is the region between the obvious halal category
and the obvious haram category leading to confusion (iltibas)
in the mind of a mujtahed (a scholar qualified to issue rulings)
in the matter of categorizing it in either category.

As for the Shubuhat of Islamic banks, two main cases are stud-
ied:
I. Mixed financial quantities, Shubuhat is generated
when:
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Mixed Financial Quantities

l: A finite quantity of haram has become mixed with a finite quan-
tity of halal.
2: A finite quantity of haram has become mixed with a non-finite

(i.e. extremely large) quantity of Aalal.

3: A non-finite (i.e. very large) quantity of haram has become
mixed with a non-finite (very large) quantity of salal.

Il. Non-mixed financial quantities, Shubuhat are gener-
ated due to conflicting evidence, or due to doubtful
in the application of the evidence on a particular
matter. It is devout as a Muslim to avoid these
doubtful deeds so as not to be dragged into resem-
bling what is known to be haram.

The mixing of money can be determined through the finance
or revenue sides. Therefore, Shubuhat can be identified on
the basis of mixing proportion. Thus, the operational defini-
tion of Shubuhat was identified for the institutions where
money mixing is permitted neither on the basis of finance, nor
on the basis of revenue.

Shubuhat from Islamic Finance perspectives

On the basis of the existing results in previeus sections, this
study redefined the Shubuhat because there was no clear and
agreed upon definition by the scholars. From the perspective
of the scholars (traditional ‘Ulama) shubuhat was referred to,
generally, as an unclear religious matter. Al Showkani, Ibn
Dageeq Al Eid, Dr. Yousef Al Qaradawi, and Al-Imam al-Suyuti
have considered the conflicting of evidence as apart from
Shubuhat. The lack of understanding and the uncertainty in
the evidence meaning was added to shubuhat definition as
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reported by Ibn Dageeq Al Eid, and Dr. Yousef Al Qaradawi. Al-
Imam al-Suyuti, ibn Rajab al-Hanbali, Prof. Dr. Samir kantakji
and Sultan Alhashimy have considered the resembles of
things as a part of Shubuhat, thus, the resembles of matter
conflicting with another, as if it resembles the latter more
closely, is considered as ishtabaha (i.e. its mixed from two de-
ferent things and become one thing).

Hussain Shihatah, Dr. Mohamed Beltagy, and Sultan Al-
hashimy, considered dealing with traditional banks as dealing
with Riba.

Imam Algazali, Prof. Dr. Samir kantakji, Dr. Mohamed Beltag,
Al-lmam al-Suyuti and Hussain Shihatah, considered the mix-
ing between tow matters as shubuhat (mixing halal with
haram).

Based on previous literature that has been access to the de-
terminants of shubuhat to become a comprehensive discus-
sion for the definition of shubuhat. The first objective of this
study is to come up with the definition for shubuhat, thus this
section will discuss the shubuhat definition and consequently
the determinants of shubuhat derived from the concepts.
From the review of previous literatures, determinants of
shubuhat can be synthesized as:

i) Firstly, that which bears resemblance to two things.

ii) Secondly, majority of the definitions referred to
Shubuhat as doubtful deeds.

iii)  Thirdly, as for its cause, shubuhat can occur due to the
conflicting evidence from Quran and Sunnah, beliefs regarding
a matter generated from two different reasons or confusion
(iltibas) in resembling two conflicting matters.
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As such, in consistent with what has been conceptualized
earlier of shubuhat; it becomes apparent that there are three
determinants that can cause doubts.

These determinants were fundamentally constructed and
premised on the syntheses of shubuhat concepts by different
Muslim scholars of the past and the present.

Although there are differences among scholars (traditional
‘Ulama) in their interpretations of shubuhat, they have com-
mon feature: (i) conflicting of evidences regarding the issue
under Islamic rulings, (ii) issues that mix halal with haram
activities, and (iii) there is no clear-cut lines boundaries
whether this issue haram or halal. For example, Islamic banks
deal with conventional banks that employ interest rate mech-
anism.

Therefore, to understand the definition three matters has to
be included: conflicting evidence resembles between things
and mixing between to matters. On that basis, the definition
of shubuhat is the region between the obvious halal category
and the obvious haram category leading to confusion (iltibas)
in the mind of a mujtahed (a scholar qualified to issue rulings)
in the matter of categorizing it in either category.

Although there are differences among scholars (traditional
‘Ulama) in their interpretations of shubuhat, they have com-
mon feature:

a. Conflicting of evidences regarding the issue under Islamic
rulings.

b. There is no clear-cut lines / bonfires whether this issue
haram or halal.

c. lIssues that mix halal with haram activities. For example,
Islamic bank deal with traditional banks that employ in-
terest rate mechanism.
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The mixing of money can be determined through the finance
or revenue sides. Therefore, Shubuhat can be identified on
the basis of mixing proportion. Thus, the operational defini-
tion of Shubuhat was identified for the institutions where
money mixing is non-permitted neither on the basis of fin-
ance, nor on the basis of revenue.

The operational definition of shubuhat can be defined: It is
the region between the obvious halal category and the obvi-
ous haram category leading to confusion (iltibas) in the mind
of a mujtahed (a scholar qualified to issue rulings) in the mat-
ter of categorizing it in either category. In the mixed financial
quantities, Shubuhat is generated when:

. A finite quantity of haram has become mixed with a fi-
nite quantity of halal.

. A finite quantity of haram has become mixed with a
non-finite (i.e. extremely large) quantity of halal.

. A non-finite (i.e. very large) quantity of haram has be-
come mixed with a non-finite (very large) quantity of halal.

In the non-mixed financial quantities, Shubuhat is generated
due to conflicting evidence, or due to doubtful in the applica-
tion of the evidence on a particular matter.

Conclusion

Conceptually, the study still relates to the classical definition
of shubuhat. However, it was re-conceptualized in the context
of modern Islamic finance which include among others, the
mixture of revenue and finance of Islamic financia institutions
with haram elements.

The book enriches the Shubuhat literature. The definition of
Shubuhat has been conceptualized to the Islamic Finance in
this study. Furthermore, this study added a new discussion,
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i.e. Shubuhat on the buseniss activities in Islamic finance. And
it is a novel study since there are no previous studies, as to
the author’s knowledge that has covered this area from the
Islamic finance perspectives.

This study would enlighten the Ummah and contribute to
knowledge to provide clarification on the Shubuhat funda-
mentals for further investigations and with more detailed de-
scription of the Shubuhat. Also this study introduces a value
chain of shariah compliance by adding the elements of
shubuhat to the general understanding of shariah compliance
which has been generally understood as having the elements
of halal and haram. And this study contributes to both aca-
demic and practitioner individuals. The study may have some
policy implications whereby the policy is made (shariah advis-
ory council, Islamic banks management). This is not for the
benefits of the Islamic financial institutions only but also for
the public and shareholders as a whole.

Shariah Supervisory Board (SSB) should promote the import-
ance of and avoiding, and have reducing the shubuhat in
buseness activities to Islamic financial institutions. The com-
mittee of SSB in Bank centeral must also look into the import-
ance of avoiding shubuhat and apply it to the Islamic financial
institutions. Besides, the importance of avoiding shubuhat has
been mentioned repeatedly in the holy Qur’an and Hadith.

The importance of reduction and subsequently avoidance of
shubuhat will also act as guideline for the companies in their
business activities. The Islamic financial institutions that re-
duction will know their limit in conducting their business
activities that should not conflict with the shariah and affect
the shareholders.
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