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English Articles

are made lawful for them; rather, they are rulings
and lawful transactions for the beginning and the
Sharee‘ah permitted them due to people’s need for
them. Thus, other cases should not be extended to
them due absence of the legalizing text. Assuming
otherwise would result in the fact that whatever
people need in general becomes lawful for all
of them, whether they need it or not, since need
establishes a permanent ruling and is not required
to exist with individuals. To apply the rule to our
issue, borrowing in interest would be permissible
for all the students regardless their need since need
is treated in equal terms with necessity in permitting
the prohibition! No scholar can say that. So, it is
inevitable to conclude that the rule is an Usooli one,
and the need mentioned in it reflects a continuous
needful matter on which the Sharee‘ah based some
rulings.

Fourth: presence of necessity with some individuals
is the only exception to the above discussion.
In such a case, they are permitted to violate the
Sharee‘ah rule to the extent in which necessity and
need are satisfied, and thus it could be said “need is
treated in equal terms with necessity in permitting
the prohibition.” Necessity must exist first in
order for the need to be incorporated. *® Imam Al-
Joowayni explained what a Muslim can take when
prohibition is unavoidable and the lawful is not
available, saying: “In this subject, it is supposed
that prohibition dominates and people of the area
cannot leave their dwellings or move to other lawful
locations...it must be limited to the extent needed,
and things related to luxury and entertainment are
forbidden. Were this impossible provided they are a
large population and living in such hard conditions
and waiting elapse of the times of necessity will
deprive them of their needs, the ruling would apply
to them like all people, i.e. they should take only the
extents needed as previously detailed.!*”

To sum up, it is not valid to support permissibility
of borrowing in interest to continue the university
study by the rule “Need is treated in equal terms
with necessity in permitting the prohibition.”
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There are some comments on this argument that
permit borrowing in interest due to a need:

First: Scholars cited the rule “Need is treated in equal
terms with necessity in permitting the prohibition”
in the books of Fighi rules and Al-Ashbaah wan-
Nadhaa’ir in order to prove forms of dealings the
Sharee‘ah endorsed by explicit texts. Since these
forms of dealings were endorsed contrary to the
analogy, Muslim jurists introduced for that a rule
which would show easiness of the Sharee‘ah and
how it alleviates hardship from people. In other
words, Allah The Almighty permitted for people
what they need even if this would violate the
general rules and analogy. Perhaps the often-quoted
statement that contemporary scholars use for this
rule is what As-Suyooti wrote in Al-Ashbaah wan-
Nadhaa’ir while explaining the rule “Need, whether
for an individual or a group, can be treated in equal
terms like necessity.” He said: “Lease, Gi‘aalah
(Reward allocated for bringing back lost items),
and Hiwaalah (Bill of exchange) and the like are
with greater reason made permissible against the
analogical deduction. For instance, coating a pot
with silver is permissible for a need *2.”

The text signifies that the saying which considers the
need a reason for alleviation is not unconditionally
applicable. Put differently, it is not permissible for
the Muslim to approach a matter which is prohibited
by a text because of a normal hardship involved.
Rather, concession must come from the Sharee‘ah
itself by a text or obvious analogy. Thus, the rule
was introduced only in the context of grounding
the rulings and demonstrating harmony of Islamic
legislation 2.

Second: In this regard, Al-Ghazaali (may Allah
have mercy upon him) grounds for the rule “What
has been established against analogical deduction
cannot be extended to other cases”, saying:

The second section refers to what is excluded
from another rule and there is significance for its
exclusion. This rule is extended to every issue
revolving between the excluded and the remaining
as well as sharing the cause of exclusion. For
instance, exclusion of Al-‘Araaya; it was not
legislated to abrogate or cancel the rule of Riba, but
it was excluded due to people’s need. So, we draw
analogy between the grapes and dates because we
see them sharing the same sense. Otherwise, we
dare not do this conjunction **.”

Al-Ghazaali (may Allah have mercy upon
him) affirms that stated needs should not be
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unconditionally extended to unstated needs and
stipulates existence of significance to its exclusion,
i.e. presence of a common cause. Thus, he treated
grapes like dates in the sense that it is permissible
to sell grapes unequally for raisins due to a cause
that he did not express. Perhaps the cause is
storing or that the sold items are fruits. Ibn Hajar
articulated this cause while explaining the Hadith of
Al-‘Araaya. He said: “The righteous predecessors
differed whether or not grapes could be conjugated
with others like dates in Al-‘Araaya. Some scholars,
like Dhaahiris, contested it, whereas some Shaafi‘i
scholars, like Al-Muhhib At-Tabari, approved it.
Other scholars said that it is conjugated with grapes
only, and this is the dominant opinion of the Shaafi‘i
school of jurisprudence. Maaliki scholars said that
every item that can be stored is included, and Ash-
Shaafi‘i also said it is extended to every fruit®.”
Each cause suggested by Ibn Hajar could be deemed
an obviously defined description that serves as a
valid cause for the ruling, and it is obvious that here
need alone cannot be considered as a valid cause for
the ruling.

Ibn Qudaamah came to the same conclusion when
he talked about Al-Istislaah or Al-Masaalih Al-
Mursalah (public interest) as one of principles of the
Hanbali School of jurisprudence. After mentioning
examples for the needs and personal preferences,
he said: “There is no disagreement that it is not
permissible to adhere to these two categories
without evidence. Had this been permissible, it
would have been introducing to the Sharee‘ah by
reason, and we would not have needed messengers.
Also, the common Muslim would have been equal
to the scholar since every person knows his personal
interest 6.”

Third: From all the quotations above, one gets
assured that the rule “treating needs in equal terms
with necessities” is an Usooli rule, not a Fighi rule
17 Tt means it is not required that need is established
for individuals so that lease, Hiwaalah and Salam
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notary, and two witnesses. He prohibited it out of His
Mercy, Wisdom, and Generosity to His slaves and
informed the one who does not give it up of a war
against him from Allah and His Messenger. Riba Al-
Fadl (excess usury), however, is prohibited in order

to block the means leading to the prohibition®.”

Third: scholars concluded with certitude that Riba
An-Nasee’ah is prohibited in itself and for its
purpose, and recent scholars followed the early
ones in this respect. Figh academies that expressed
this fact include Islamic Research Academy in
Cairo thirty years ago. They issued a statement in
1385 A.H. saying: “Lending money in interest is
prohibited and neither need nor necessity legalizes
it. Similarly, borrowing in interest is prohibited
and the borrower becomes sinful except when
forced to it by necessity. In this regard, a Muslim
will be religiously accountable for proportioning
one’s necessity.” ° Contemporary Figh Academies
unanimously agreed on this ruling, but the context
does not permit quoting their fatwas on the issue.

Based on what is stated above, borrowing in interest
is not prohibited by virtue of other a prohibition
of means; it is prohibited in itself a prohibition of
purpose exactly like lending in interest. So, it is not
correct to say that borrowing in interest for study
purposes is permissible on the pretext that education
is a need which makes the prohibition by virtue of
others lawful.

Second topic: Treating need in equal terms with
necessity in permitting the prohibition

A group of contemporary scholars issued a fatwa
that it is permissible to borrow in interest for the
purpose of completing the university study arguing
that education is a need and sometimes this need
could not be satisfied except through borrowing
in interest. If borrowing in interest proved to be
the only alterative, they added, there would be no
harm in it because need, like necessity, turns the
prohibition permissible.

In a question submitted to the senior judge Faisal
Mawlawi (may Allah guard him) titled: “Ruling
on taking a Riba-based loan from the university to
continue one’s study,” the questioner said:

I am a Muslim living in Sweden and want to
continue my university study, but I could not do
that except by taking a Riba-based loan from the
university. This is the only way to continue my
study. Should I reject it and stop my education? Am
I permitted to take the money considering my case
a necessity? This is a problem that all Muslims in
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Europe generally encounter and that would enable
non-Muslims only to study and prevent Muslims
from effective participation in the West. All Muslims
and the new Muslim generations face this problem
since education is very important in the West. I do
not mean that all Muslim students must take Riba,
but I am just asking about those who are forced by
necessity to take it. Please advise.

The answer of Sheikh Mawlawi was as follows:
It is known that Riba is one of the major sins, and
both taking and giving it are in principle prohibited.
However, they vary in the sense that taking Riba
cannot be permissible under any circumstances or
necessity, and were there any necessity, it would
permit only the Riba contract. In such a case, a
Muslim gives away the Riba he has taken or does
not accept it from the beginning. That is because
there could be no necessity for taking Riba or
benefiting by it. Unlike giving Riba, i.e. borrowing
in interest; there might be necessity for it, and
thus scholars permitted the Muslim to give Riba
in such circumstances. Continuation of study may
be considered necessity since seeking knowledge
is an obligation, and if it is not necessity, it will
unquestionably be a need that most of Muslim jurists
treat in equal terms with necessity. Therefore, if the
Muslim student could not continue his study except
by borrowing in interest, it would be permissible for
him to borrow on condition one has tried his best to
look for other lawful ways™.

The point in this fatwa is the sheikh’s saying: “...
and if it is not necessity, it will unquestionably be a
need that most of Muslim jurists treat in equal terms
with necessity.” He also states that continuation
of study is necessity, and this will be discussed
in the next topic — Allah willing. The sheikh’s
fatwa is the same conclusion of the European
Council for Fatwa and Research in its previous
fatwa which permits buying houses through Riba-
based loans with certain conditions. The ECFR
affirmed that one of the reasons for permitting this
is considering the need like necessity in permitting
the prohibition. Here is part of the text of the fatwa
with slight modifications: “This fatwa is based on
the following two major juristic considerations.
First: The juristic rule which states that extreme
necessities turn unlawful matters lawful. Moreover,
Muslim jurists have established that need, whether
for an individual or a group, can be treated in equal
terms like extreme necessity. Need is defined as
those things which put the Muslim in difficulty, if
not fulfilled, even if he or she can do without...”
This fatwa implies permissibility of borrowing in
interest due to the need for education.



The respected scholars in the European Council for
Fatwa and Research are the ones who expressed that
lending [in interest] is in itself prohibited, whereas
borrowing [in interest] is prohibited by virtue of
others. This statement was mentioned in one of the
Council’s Fatwas in which they permitted Muslims
living in the West to borrow in interest in order to
buy a house with certain conditions and regulations.
Here is the text of the fatwa:

The prime criterion for forbidding usury, according
to a number of Quranic verses, revolves essentially
around taking usury (not giving it). However,
giving usury was forbidden only to obstruct
pretext, i.e. ways leading to usury, which is termed
by jurists as ‘Sad Atharaa’i’. On similar grounds,
notaries and witnessing usurious transactions was
prohibited. They were made as such to check the
means that lead to usury. While taking usurious loan
is categorically forbidden, paying interest towards
a loan is permitted if there is an urgent need as
maintained by a number of jurists. It has also been
maintained that taking a usurious loan is permitted
if there is no other [lawful] way available 2.

Considering what have been stated above, it is
permissible for the Muslim student to borrow in
interest in order to continue his university study if
borrowing proved to be the only resolution based
on the fact that university education is a need. There
are some comments on this reason for permitting
borrowing:

First: The Prophet, sallallaahu ‘alayhi wa sallam,
was authentically reported to have cursed the taker
and giver of Riba as well as the notary and two
witnesses of it. Authentic Hadiths were abundantly
reported in this regard. For instance, Jaabir ibn
Abdullaah (may Allah be pleased with him) said:
“The Prophet, sallallaahu ‘alayhi wa sallam, cursed
the taker of Riba, its giver, its notary, and its two
witnesses. He said that they are equal in sin 3.
In his commentary on Muslim’s Saheeh, Imam
An-Nawawi said: “This is an explicit statement
on prohibiting writing down the document of the
dealers of Riba and witnessing it. It implies the
prohibition of cooperation on falsehood *.” Had
the creditor taken a ruling different from that of the
borrower, the Prophet, sallallaahu ‘alayhi wa sallam,
would not have kept silent on that, particularly in
the position of legislation and conveying from
Allah The Almighty. The scholars also would not
have kept silent on explaining the difference that a
direly-needed matter is based on. On the contrary,
the Prophet, sallallaahu ‘alayhi wa sallam, affirmed
that both the taker and giver of Riba are equal in sin.
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An-Nawawi did the same thing when he explained
the Prophet’s saying, “Gold for gold...both the
taker and the giver are equal ®.” He said: “The payer
and taker of the extra are disobedient usurers.” ¢ Ibn
Hajar Al-‘Asqalaani held the same stance while
explaining the Hadiths of Riba and Allah’s Saying:
“Those who consume Riba...” in his book Fat-h
Al-Baari. Ibn Hajar quoted At-Tabaraani as saying:
“Allah mentioned the taker of Riba in particular
because people on whom these verses were
revealed lived on Riba. Otherwise, the punishment
is allocated for anyone dealing in Riba whether he
lived on it or not”.”

Second: Proofs from the Sunnah include the saying
of the Prophet, sallallaahu ‘alayhi wa sallam, “Do
not sell one dinar for two dinars or one dirham for
two dirhams; I fear you fall into Riba.®” That is to
distinguish between what is prohibited as prohibition
of means and what is prohibited as prohibition of
purpose. Thus, the Prophet, sallallaahu ‘alayhi wa
sallam, forbade selling one dinar for two dinars in
cash, which is Riba Al-Fadhl (excess usury), for
fear of falling into Riba An-Nasee’ah (Delay usury).

Ibn -Al-Qayyim clarified this point saying:

Riba is divided into two categories: apparent
and hidden. The apparent category has become
prohibited due to the great harm it entails, whereas
the hidden one is prohibited because it is a pretext
to the apparent category. It means that the first
category is prohibited for its purpose and the
second is prohibited due to the result it leads to.
The apparent category includes Riba An-Nasee’ah
(delayed usury) that people in the pre-Islamic era
used to practice. Riba An-Nasee’ah signifies that a
borrower delays the payment of the debt in return
for extra money, and the more the debt is delayed,
the higher the money will be paid until one hundred
becomes thousands. Therefore, Allah The Most
Merciful prohibited Riba and cursed its taker, giver,
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Chapter Four

Ruling on the government-subsidized loans
After these introductions, we will explain the ruling
on the subsidized loans:

First: The fact that the government declares that it
pays the interests on behalf of the student when he
borrows a subsidized loan does not render the loan
Riba-based at first. That is because the government
plays the role of both the taker and giver of Riba
(interests). Supposing that the student deals with a
single creditor having a legal personality, i.e. the
federal government, declaration of these interests is
useless. The government announces it in order to
cope with the capitalist economic systems in which
loans are always associated with interests.

Second: Riba enters this loan in another way, which
is the obligation of paying the interests if the student
failed to settle the entire debt before elapse of the
six-month period after graduation. This condition
renders the loan a Riba-based one. The loan contract
in this case, however, is not in itself prohibited
for its purpose since it is possible that the student
manages to settle the debt during the six months.
Thus, prohibition in this contract is prohibition of
a means [leading to prohibition] and the contract is
prohibited by virtue of another aspect, not in itself
prohibited.

Third: What is prohibited in itself becomes
permissible under necessity, whereas what is
prohibited by virtue of others turns permissible
by a need or considerable benefit!. Based on this
rule and the fact that education constitutes at least
a need, it is permissible for the Muslim student to
take a government-subsidized loan on condition
there is a genuine Sharee‘ah approved need for it.
In other words, he could not depend on himself or
his parents to cover his expenses; he did not receive
a scholarship; he could not obtain enough grants;
and the money he earns from his work with the
university is not sufficient. In such a case, he would
be permitted to borrow what he needs only since
one’s need must be answered proportionately. Also,
determination to settle the debt on its due time is
required in order to spare oneself the payment of
interests. This must be done as soon as possible after
graduation and before the time of debt becomes due.
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Chapter Five

Ruling on the unsubsidized loans

Once the aforesaid alternatives, including the
subsidized loan, do not help and the student needs to
borrow in interest in order to complete the university
study, what will the Sharee’ah ruling be?

Dealing in Riba (interest) is undoubtedly a major
sin in the sight of Allah the Almighty; yet, depriving
the Muslim student of the university education in
these countries which come on top of the world
countries in science, culture, and specialization
in the fields of knowledge is a point that needs
consideration. Generalization of the previous fatwa
will bar thousands of observant Muslim students
from continuing their university education and
keep them practicing mean professions and crafts.
Considering the growing number of Muslims,
thousands of Muslim students will be denied the
university education in the near future. Is it possible
that a religion [Islam] whose revelation began by
inviting people to learn would be the same religion
that deprives its followers of seeking knowledge and
rules that a whole nation be left in ignorance and
scientific backwardness?! Answering the question
in the negative is what understanding the objectives
and spirit of the Sharee‘ah dictates. Facilitation and
alleviation of hardship advocated by the tolerant
Islamic Sharee‘ah affirm that the fatwa should not
be generalized. However, the Sharee‘ah rulings
of permissibility or prohibition are not issued on
the basis of logic, emotions or human reasoning;
they are issued on the account of the precise texts,
grasping their denotations and knowing the cause,
clarifying and establishing the frame of reference.

Therefore, we will present and discuss a number
of potential reasons for permitting the Riba-based
loans, then give preponderance to the reason which
forms a solid ground to permit borrowing in interest
should it be the only way to continue the university
study.

First topic: Prohibition of borrowing in interest by
virtue of others is a prohibition of means

I have never found an explicit text authentically
attributed to recognized contemporary scholars
that borrowing in interest is permissible for study
purposes since borrowing [in interest] is prohibited
by virtue of others a prohibition of means. But
what has been mentioned is implied by the saying
that borrowing in interest is prohibited by virtue of
others a prohibition of means, and it is known among
scholars that what a saying implies is not a saying.
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Reality of and Ruling on Student loans
in the United States of America

Prepared by

Dr. Main Khalid Al-Qudah
Member of AMJA fatwa committee

Part 2

Chapter Three

Introductions to the ruling on the student loans
The purpose of this research is to explain the
Sharee‘ah ruling on these loans, but before that we
need a clear perception of the essence of these loans
and the need for them on the light of the research
conclusions and a set of facts about the US Muslims.
Surely, a man cannot judge something unless he
forms a clear perception of it. This perception will
be given in points:

Point |: University education is very important
for hundreds of thousand Muslims in the United
States in the present time and people living in
these countries badly need it. Therefore, university
education is a public need in the Fighi sense at least.

Point 2: University study in the United States is very
expensive and the study fees go higher than prices
of other things. Increase in the university study fees
deprived 50% of the qualified high school graduates
of joining the universities at the level of the States.
Even 20% of the high school graduates do not go
to colleges despite their relatively low costs when
compared to the universities.

Point 3: Study-funding resources broadly vary in
a way that makes them compete with borrowing
should a student better use them. Scholarships are
not exclusive to the American nationals, and being a
legal resident is enough to make the student ¢ligible
for it. Moreover, they are awarded based on the
student’s academic excellence and distinction. Some
grants offered to students based on their financial
need include the citizens, residents, and international
students, and sometimes grants are awarded to
illegal immigrants. These grants sufficiently cover
50% of the study fees. The same thing applies to
the university-introduced Labor program which is
considered a supplementary source for funding the
study since the student earns some money from it.

Point 4: Availability of the study-funding resources
in general — apart from borrowing — does not mean
that they are always available, nor do they satisfy all
the needs when available. The reality and questions
of students who are studying testify that the need for

borrowing is still pressing and that the government
subsidized loans sometimes fall short to the extent
that a student cannot find any alternative except the
Riba-based unsubsidized loans. This takes place
particularly with students studying in the high-
priced private universities or those majored in
different medical specialtics whose fees burden a
body of strong men. For that reason, over 60% of the
university students in the US are forced to borrow.
Not only do fulltime students resort to borrowing,
but also 50% of the working students do.

Point 5: Borrowing generally in the United States
is not always connected with the need in its Fighi
sense, because funding through taking loans and
long-term settlement have become part of the culture
of the American people — Muslims are of course
part of it — and a living style that both needy and

wealthy people resort to. In fact, it is an outcome of

the capitalist system which is built on Riba (usury)
and borrowing. More than that, obtaining grants
(which are offered to the needy students only) does
not reflect the need in the concept of the Sharee‘ah.
That is because living below the poverty line that
the federal government determines every year is not
necessarily associated with poverty, and permitting
begging or taking from the money of Zakaah is
contingent on necessity. Another reason why living
below the poverty line is not necessarily associated
with the need is that some people do not register
their annual income entirely when they fill in the
tax form. Accordingly, they look needy and of low-
income, but the reality is otherwise. The government
determines the needy citizens based on the data
recorded in the tax form that people themselves fill
in.

N f‘v
/l\
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7. Implication

The findings highlight earlier leads to several
implications. The discussion on these implications
will be divided into two perspectives namely,
theoretical and practical.

7.1 Theoretical perspective

This study added a new discussion on understanding
of shariah compliance, i.e. concept of shubuhat in
Islamic financial products of IFIs. This study also
identified three determinants for shubuhat which
are novel in the shubuhat study of IFIs’ financial
products.

7.2 Practical Perspective

The determination of shubuhat for the managers,
authoritative bodies and even customers is becoming
simpler with the newly-constructed determinants.
The determinants could also be used for controlling
the existence of shubuhat in Islamic financial products
as the determinants would indicate the appropriate
corresponding course of actions in lessening or
avoiding shubuhat existed in the financial products.
For example, if the effective determinant was
identified as mixing halal and haram investment
products, the corresponding course of action would be
reducing the reliance on haram investment products
and invest them in the halal products instead.

8. Limitations and Recommendations

The determinants were developed based on the
concepts of shubuhat by the Muslim scholars of
the past and present. It is recommended that future
study would include the concepts of shubuhat by the
contemporary experts in Islamic financial industry.

Three generic determinants namely conflict, mix, and
resemble were created. Future study should focus
on refining these three determinants by adding more
elements in each to make it more specific and easily
manageable by the staff of the IFIs, not necessarily
the experts in the Islamic shariah.

This study investigated only nine of the Islamic
financial-related products. As such, more products
should be investigated in future studies.

9. Conclusions

Three determinants, namely conflict, mix, and
resemble were suggested for testing shubuhat. IFIs
as well as the authoritative bodies could use these
determinants to test for the existence of shubuhat in
their financial products, even though future refinement
on each of the determinants is still feasible.

This study should be viewed in Islamic business
perspective. In other words, the increasing emphasis
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made on shubuhat is not for hindering the growth
of IFIs, but for accentuating and, most importantly,
giving practical form to the general purpose of
shariah which seeks to benefit the people and
prevent harms from occurring to them.
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Determinants | Effective Supporting textual evidences
Conflict N -Many scholarshaveruled against this
Mix - -

-The Prophet (P.B.U.H) had wanted to acquire loan money due to him from some of
Resemble + the Jews before exiling them. They asked for a grace period but he told them topaya

lesser amountatonce.

6.2.7 Bay' Al I’nah

A form of sale that proliferates among trading environments far from religious knowledge. It is when a person
sells a commodity to another with a deferred payment while handing over the commodity and then re purchases
it from the buyer at a lower price without any defect in the commodity. This is known as Bay’ Al I’nah as the
buyer is not after the commodity but he is interested in the Ein i.e. the money, and only used the transaction
as a ruse for obtaining his purpose. The majority of scholars have forbid it and the Shafi'i school allows it (Al
Showkani Nayl Al Awtar, Ibn Taimeah, Majmoo’ Al Fatawa — 29/431).

Determinants | Effective Supporting textual evidences
Conflict \ -Majority of scholars have forbid it and the Shafi'i school allows it
Mix - -
Resemble - -

6.2.8 Bay' Al Tawwaruq

This resembles Bay' Al I’'nah except in that the buyer sells the commodity to someone other than the original
seller. Some scholars have permitted it while others have refrained from it. Omar ibn Abdel Aziz named it the
"sister of riba" and Shaikh of Islam Ibn Taimeah disliked it and said this was the more likely ruling among the
scholars (Ibn Taimeah, Majmoo’ Al Fatawa).

Determinants | Effective Supporting textual evidences
Conflict \ - Some scholars have permitted it while others haverefrained from it.
Mix - -
Resemble - -
6.2.9 Pricing

This is one of the disputed matters in figh (jurisprudence). It is when the ruler or whoever has the authority
orders the traders to sell a certain commodity at a particular price, forbidding any increase or decrease in price
for a social benefit. The majority of scholars ruled against it and Imam Malik allowed it without reservations
(Yousef, 1990).

Determinants | Effective Supporting textual evidences
Conflict N - The majority of scholars ruled againstit and Imam Malikallowed it without
reservations. One of the disputed matters in figh (jurisprudence).
Mix - -
Resemble N - Containing the ambiguous.

Based on the analyses performed above, a summary of findings of the Islamic financial products under study
and their corresponding effective determinants of shubuhat are tabulated, see Table 3. The table shows that
conflicting of evidences is the main determinant causing the existence of shubuhat in all the financial products
under study, followed marginally by the determinants of resemble and mixing halal and haram.

Table 3 Summary of effective determinants of shubuhat in Islamic financial products

Mixing
Halal and Resemble
Haram

J v

Determinants | Conflicting
Product of evidences

Commercial Insurance

Investment Certificates

Short selling

Interest received due to depositing savings in government deposit
funds

Receiving interest from foreign banksbutnot from Islamic banks

Waiving part of a loan in exchange for early payoff
Bay' Al I’'nah

Bay' Al Tawwaruq

Pricing

22| |22 | < [2|<]<]
[
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6.2.3 Short selling

The sale of contracts on the stock market without ownership and without delivery, i.e. without the buyer paying
the price or the seller owning the commodity, and then the buyer becomes a seller and the seller becomes a
buyer and so on till the real buyer and seller are reached, and several buyers and sellers exit the transaction
taking with them the difference of values as profit without actually making any sales. Some contemporary
scholars permit this sort of economic activity buying and selling, while others forbid it for the risk and explicit
violations of Shariah texts it involves.

Determinants | Effective Supporting textual evidences
Conflict J -Some contemporary scholars permit this sort of economic activity buying & selling,
while others forbid it for therisk and explicit violations of Shariah textsit involves
Mix - -
Resemble - -

6.2.4 The interest received due to depositing savings in government deposit funds.

Some scholars perceive this as halal as they believe that forbidden interest, i.e. riba, is only in transactions
between individuals whereas transactions between individuals and governments are not considered to be riba,
which is an ambiguous matter. The accurate judgment is what the majority of contemporary scholars have
ruled it be considered haram, without discriminating on the basis of the individual involved, but rather on the
basis of a stipulated increase in value uncompensated by a financial transaction (RIFA, Resolutions p120).

Determinants | Effective Supporting textual evidences
. - Some scholars perceive this ashalal,- majority of contemporary scholars have ruled
Conflict \ . .
it be considered haram
Mix - -
Resemble - -

6.2.5 Receiving interest from foreign banks but not from Islamic banks

Some earlier scholars permitted dealing with non believers in an enemy country (during war) as the forbidden
practice is dealing with riba in a Muslim country. However the majority of scholars have ruled that riba is
forbidden regardless of the place of transaction whether a country is at war or peace, and whether the parties
in transaction are Muslims or non Muslims, enemy or not, as riba is riba. Those who allowed transacting with
riba with a non believer or a Muslim in a country at war, are Abu Hanifah, and Mohammad ibn Al Hassan of
the Hanafi school, and from the Maliki school, Abdul malik (Al Kassani — Bada'e Al Sana'e: vol.7/2127), and
the majority ruled with the contrary (Al Nawwawi- Al Majmoo").

Determinants | Effective Supporting textual evidences
- some earlier scholars permitted dealing with non believers in an enemy country,
Conflict \ - majority of scholars haveruled that ribais forbidden regardless of the place of
transaction whethera country at war or peace
Mix - -
Resemble - -

6.2.6 Waiving part of a loan in exchange for early payoff

For instance, if a person owed 1000 pounds at a certain date, one may discount part of the amount if he pays
carlier than the due date. Their reasoning for permitting this is that the Prophet (P.B.U.H) had wanted to acquire
loan money due to him from some of the Jews before exiling them. They asked for a grace period but he told
them to pay a lesser amount at once. Many scholars have ruled against this (Ali Al Saloos, 1982).
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Concept Conflicting of evidences Mixing Halaland
. . Resemble
Scholars (Conflict) Haram (Mix)

Imam AlShowkani N - -
Ibn Dageeq Al Eid \/ - v
Dr. Yousef Al Qaradawi N - N
Al-Imam Al Suyuti \ N N
IbnRajab AlHanbali - - \/
Imam AlGhazali N N \

Although there are differences among scholars
(traditional ‘Ulama) in their interpretations of
shubuhat, they have common feature: (i) conflicting
of evidences regarding the issue under Islamic
rulings, (ii) issues that mix halal with haram
activities, and (iii) there is no clear-cut lines’
boundaries whether this issue haram or halal. For
example, Islamic banks deal with conventional
banks that employ interest rate mechanism.

Having established the determinants of shubuhat,
the next thing is to test the existence of shubuhat
in the products under study using the determinants.

6.2 Determining the existence of shubuhat in
some selected Islamic financial products

Since the second objective of this paper is to
determine the existence of shubuhat in the selected
Islamic financial-related products, this section will
discuss on how the analysis was being done on each
of the products and consequently the assignment
of appropriate determinant or determinants to the
product, namely conflict, mix and/or resemble.

Arguably, there are hundreds of Islamic financial
products available in the market. However, due to
scope and context of the paper, only nine Islamic
financial-related products are investigated. In
analyzing the product, the explanation of and
controversial issues surrounding the product will be
given first, only then the assignment of the shubuhat
determinants was given based on the evidences
found. The products and the analyses on their
relevant determinants are as follows.

6.2.1 Commercial Insurance

Most scholars have ruled that it is haram and have
forbidden it due to involving several intrinsic
violations of the Shariah such as: Gharar (unknown
risk), Riba (interest) in its both forms Riba Al Fadl
and Riba Al Nasee'ah, and the illegal acquisition of
other people's money, and the selling debt for debt.
Despite all of this there are still those who allow it
and defend its legality (Mustafa Al Zarqa, 1398 H,
Mohammad Al Baltaji, 1982).

Determinants | Effective Supporting textual evidences
. -Mostscholars haveruled thatit is haram,-there are still those who allow it and

Conflict \/ . .

defend its legality
. -Riba (interest),-resulting in: illegal acquisition of other people's money, the selling
Mix \/

debt fordebt.

Resemble \ -Gharar (ambiguity), which makesit unclear

6.2.2 Investment Certificates (type C)

These certificate do not involve simple or compound
interest, nor do they sell for more than their value,
however they are subject to a draw at specified
periods and the winner (of the draw) receives a large
sum of money (a prize). Some scholars perceive this
prize as a reward for saving, while others consider

it a form of riba (Yousef, 1990). Dr. Abdel Aziz
Amer, considers it halal and supports it (Abdel
Aziz, The Scientific and Practical Encyclopedia
of Islamic Banks), Vol. 5). Whereas, Dr. Ali Al
Saloos, mentioned it and considers it worse than
its counterparts, types A and B, for combining both
riba and gambling (Ali Al Saloos, 1406 H).

Determinants | Effective Supporting textual evidences

- Some scholars perceive this prize as a reward for saving, while others consider it a
form of riba

Conflict N - Abdel Aziz Amer, considers it halal and supportsit, - Whereas, Dr. Ali Al Saloos,
mentioned it and considers it worse than its counterparts, types A and B, for
combiningboth riba and gambling

Mix -
Resemble
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5

is that these matters are neither explicitly halal,
nor explicitly haram, therefore what else could
they be but mubah, especially as excesses in these
permissible matters could lead to haram, for instance
in food and drink and attire and so on. And those
who defined it as makrooh took into consideration
that Shariah has warned against doubtful deeds,
and if there is no clear evidence forbidden a certain
matter, then what would it be? It must be makrooh,
and excesses of this nature certainly lead to haram
itself.

As such, in consistent with the synthesized concepts
of'shubuhat by Islamic scholars discussed above, this
study conceptualizes shubuhat as a region between
the halal category and the haram category leading
to confusion (iltibas) in the mind of a mujtahed
(a scholar qualified to issue rulings) in the matter
of categorizing it in either category. In the mixed
financial quantities, shubuhat is generated when
(quantity of haram has become mixed with quantity
of halal). Shubuhat is generated due to conflicting
evidence, or due to doubtful in the application of
the evidence on a particular matter. It is devout as
a Muslim to avoid these doubtful deeds so as not
to be dragged into resembling what is known to be
haram.

This study further conceptualizes shubuhat as one
of the elements of shariah compliance. Shariah
compliance is commonly delineated by halal
(permissible) and haram (forbidden). In a way, this
study adds another element to the concept of shariah
compliance, shubuhat in consistent with the first
hadith quoted in the foregoing section earlier.

5. Methodology

In this paper, the concept of shubuhat and
consequently the shubuhat’s determinants were
constructed using the qualitative textual approach.
Texts containing literature reviews on evidences of
shubuhat in shariah based on Quran, Sunnah and
writings of Muslim scholars were conducted. As a
result of the textual analysis, synthesized concepts
of shubuhat were constructed, and consequently the
causes of the shubuhat identified, henceforth called
determinants.

Then, selected Islamic financial-related products
were scrutinized using the determinants one by one.
Each time an Islamic financial-related product was
investigated, texts containing description of the
product and shariah issues would be thoroughly
reviewed and an appropriate corresponding
effective determinant or determinants assigned

www.giem.info

categorizing it under conflicting evidences, mixing
and/or resembles.

6. Results and Discussion

6.1 Determinants of Shubuhat

The first objective of this paper is to come up with
the determinants of shubuhat, thus this section will
discuss the shubuhat concepts and consequently the
determinants of shubuhat derived from the concepts.

From the review of previous literatures (Sections 3
and 4), shubuhat can be synthesized as:

i)  Firstly, that which bears resemblance to two
things.

i1) Secondly, majority of the definitions
referred to Shubuhat as doubtful deeds.

iii) Thirdly, as for its cause, shubuhat can occur
due to the conflicting evidence from Quran and
Sunnah, beliefs regarding a matter generated
from two different reasons or confusion (iltibas)
in resembling two conflicting matters.

As such, in consistent with what has been
conceptualized earlier of shubuhat; it becomes
apparent that there are three determinants that can
cause doubts, see Table 1.

Table 1 Determinants of Shubuhat

1. Conflicting evidence, or due to doubtful
in the application of the evidence on a
particular matter, henceforth called conflict.

2. The mixed financial quantities (Quantity of
haram has become mixed with quantity of
halal), henceforth called mix.

3. Resembles (iltibas) this term is used to
describe something resembles a certain base
matter, as if it resembles the latter more
closely, hence they say ishtabaha i.e. its
mixed from two deferent things and become
one thing, henceforth called resemble.

These determinants were fundamentally constructed
and premised on the syntheses of shubuhat concepts
by different Muslim scholars of the past and the
present (see section 4), the summary of which is
given in Table 2.




English Articles

Shubuhat in Islamic Financial Products

Essa Ries Ahmed a, Md Harashid Haronb, Sofri Yahya c,
a.b Universiti Sains Malaysia, School of Management, 11800, Penang, Malaysia.
¢ Universiti Sains Malaysia, Graduate School of Business, 11800, Penang, Malaysia.

Part 2

4. Concepts and Determinants of Shubuhat

Al Shubha lexically means likeness; that which
bears resemblance to two things. Allah (swt ) says
in the Quran:, for surely to us the cows are all alike
-tshabaha- (Al-Baqgarah: 70), i.e. It has become
difficult for us to distinguish between the required
cow and the others, and those who have no knowledge
say: Why does not Allah speak to us or a sign come
to us? Even thus said those before them, the like of
what they say; their hearts are all alike —tshabahat-.
Indeed we have made the communications clear for
a people who are sure (Al-Baqarah: 118) i.e. they
are alike, He it is Who has revealed the Book to you;
some of its verses are decisive, they are the basis of
the Book, and others are allegorical -mutshabihat-;
then as for those in whose hearts there is perversity
they follow the part of it which is allegorical
-tshabaha-, seeking to mislead and seeking to
give it (their own) interpretation. But none knows
its interpretation except Allah, and those who are
firmly rooted in knowledge say: We believe in it, it
is all from our Lord; and none do mind except those
having understanding (Al-Imran: 7).

Al shubhat in shariah means doubtful deeds or
matters. The scholars have disagreed on how to
define al Shubha according to Shariah; some say
as ibn Rajab al-Hanbali said: “It is the doubtful
deeds that occurs whenever there existed two
different beliefs regarding a matter generated from
two different reasons”. Al Showkani said in Nayl
Al Awtar (5/p309): “It is that for which there is
conflicting evidence”. Some scholars said that it is
mubah (permissible) and others said it is makrooh
(disliked) (Nayl Al Awtar, Al Showkani). Ibn
Daqeeq Al Eid said: “doubtful deeds is any matter
supported by conflicting evidence from Quran and
Sunnah, and could carry more than one meaning,
and it is devout to avoid” (The explanation of the
Imam Nawawi’s forty hadith: p24).

Al Qaradawi said:”In the mind of a mujtahed (a
scholar qualified to issue rulings) there is a region in
between the obvious halal and the obvious haram,
either due to conflicting evidence, or due to doubtful

in the application of the evidence on a particular
matter. [tisdevoutasaMuslimto avoid these doubtful
deeds so as not to be dragged into resembling what
is known to be haram (halal and haram, p33). Al-
Imam al-Suyuti said in his commentary on Sunan Al
Nassa’i while narrating this hadith: * The scholars
have had a lot to say on the explanation of doubtful
deeds, we can explain it in the best way, doubtful
deeds is confusion (iltibas) and this term is used to
describe something resembles a certain base matter,
while at the same time it resembles another matter
conflicting with the former, as if it resembles the
latter more closely, hence they say ishtabaha i.e. its
mixed from two deferent things and become one
thing. Obviously, here it is devoutness to avoid this
confusion and whoever does that is described as
devout and conservative in his religion (Al Suyuti
— Al Hashiah: 7/243)”. Al Suyuti has also explained
this matter in detail in his book Al Ashbah wa al
nathaer.

Imam Ghazzali had highlighted the Shubuhat in
his book, Thya-Ulum-Id-Din and pointed out that
doubts could arise out of four places:

1) First place is doubt in the course of Halal and
Haram.

ii) Second place of doubt is mixture of Halal
and Haram.

ii1) Third place of doubt: Any sin found in any
cause making a thing lawful relates to the thing
itself, or to its end, or to its beginning or to
another thing in exchange of the thing, but it is
not such a sin which nullifies an agreement or
any cause which makes a thing lawful.

iv) The fourth place of doubt arises out
of diversity of proofs of Shariah in order
to distinguish between a lawful thing and
unlawful thing. This doubt is of three types;
(i) Contradictory evidence of Shariah. (ii)
Contradictory signs, (iii) Contradictory doubts.

On the other hand, there are some scholars who
said that doubtful deeds are those matters that are
considered permissible (mubah), their reasoning
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collaboration between the United States and nations
throughout the Middle East, North African and
South East Asia among other Arabs who are keen
to assist Egyptian youth to prosper as an external
mentoring.

(5a) The Importance of External Mentoring

Arab entrepreneurs in the USA have made a
measurable presence and have had an impact in
the rise and development of Silicon Valley region.
According to Dr. Mohammed Abdul Aziz who is
medical doctor (who lives in USA) and came back
to Egypt after 15th January 2011 social upheavals
there are 1.5 million Egyptians are keen to help to
their own country to prosper (From Cairo Program).
They need to be effectively utilized as an external
mentoring to Egyptian gifted youth to give them
proper guidance’s and supervision. Undoubtedly,
Arab entrepreneurs such as Amr Mohsen (Founder,
Chairman & CEO, Aptix Corp), Omar Ahmad,
President & CEO Silcon Expert Technologies),
Ray Milhem (Senior Director& Product Manager,
Extreme Networks), Joe Louis, President, Louis
Engineering Corp, Ali Moussa (President & CEO,
Atavion Networks Inc), Ali Ataha President (ARA
Engineering Group) and Ahmed Moeim, Founder
of eSynapse Corp will not forgets their roots and
cultures and will be keen to share their success
stories in Silicon Valley through knowledge and
experiences with gifted Arab youth.

Indeed, the role model of those Arab successful
business entrepreneurs in the global market
is inspirational to youth who can render their
professional services through sponsorship or assist
in set up centre for Arab youth entrepreneurs in

Egypt.

Figure (2) demonstrates the importance of strategic
alliances between three parties, gifted youth, Islamic
finance and external mentoring by Arab-American
entrepreneurs. The Arab world needs new business
leaders who are visionary and goal oriented to create
wealth and share it responsibly in the community.

Conclusion

The social upheavals in Tunisia and Egypt marks
new area in the Middle East where Arab youth are
the driving forces behind their successes. The time
has come for us as academicians and practitioners
to support these new democracies in these two
important economies to be sustainable think tank
groups need to be formed whether in agricultural
farming, industry or food security for the Arab
world.

It is also true that recent event in these two countries
shows that we are one Ummah of Islam and time
has come to be united sharing one bond and one
destiny and our problems should be resolved from
within and not from outside as Allah almighty has
given natural and human resources that need to be
effectively used for the benefit of mankind.

The first effort should be to equip youths with
modern applied skills to enable them to be problem
solvers and successful entrepreneurs. If youth are
given the financial incentive, motivation, proper
vocational training and monitoring and follow up,
they can play an important role in modernizing their
economies and be the future leaders creating wealth
and share it responsibly.
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Other criteria of selection should also be based
on business ideas, innovation and creativity of the
student.

The relevant professor who handles the practical
experience program should have an open dialogue
with selected entrepreneurs especially those
who wish to improve their firms by being more
competitive in the market. The open-minded
entrepreneurs are more likely to accept the input of
others, even if those “others” happen to be students
who will be their future partners in the business once
they have completed their studies at university. An
agreement should be reached between the relevant
professor and the entrepreneurs for 12 months’
practical training of the students, with their duties
and rights clearly stated in an agreement which
will be signed by their professor and the respective
managing director of the small and medium industry
entrepreneurs (SMIEs) firm. Such an agreement or
a memorandum of understanding (MOU) is indeed
vital to protect the rights of students now and in the
future when at a later stage they become partners
in those firms. The MOU should clearly stipulate
the following terms of reference between the two
parties (the students and the SMIE firms):

1. The students should spend 12 months in
practical training with reputable SMIE firms.

2. The students have to be closely monitored by
the two parties (the respective new employers
and their professors as well) about the conduct
of their work during the practical training.

3. Confidential reports must be submitted
every quarter by the managing directors to
the professors about the performance of the
students.

4. The MOU should clearly state that if a
student’s performance during the 12 months
is outstanding, he would be considered for
partnership in that firm once he complete his
studies successfully (Al-Harran).

Undoubtedly, once a student realizes that he may
become a partner at the firm that he is currently
helping out, he will commit himself to the firm’s
success, thereby giving the firm greater confidence
in its newly acquired staff at a later stage. The
students are the new blood and should be considered
as assets in the organizational set-up both at present
and in the future. They will make sure that they give
the right advice to their counterparts. The managing
directors of the SMIE firms should take their newly
acquired partners’ comments and suggestions
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seriously. Profit motivation is a factor that should
ensure a commitment to hard work. Once the
students have completed their practical training
and gained real life experiences, they have become
assets not only to the SMIES but also the academic
institutions.

For the final year or fourth year of study at which
point students should be given the opportunities
and responsibilities to make some presentations
about their 12 month practical experiences.
Their respective professors should give them the
responsibility to conduct case studies, practical
workshops and seminars under his supervision.
Indeed, responsibility of this magnitude is something
new for students and awe-inspiring, so they need
encouragement to help them embrace it. This means
that their respective professors would be indirectly
molding them as future corporate leaders who will
lead the Arab world.

(5) Talented Youth and Need for Investment in
New Ideas

Undoubtedly, the talented youth are gifted from God
to our Ummah that needs to nurture, taken care of and
support to excel in order to build vibrant economy
base on production line rather than servicing sector.
They also need educational programs tailored to the
specific abilities, interests and motivations. They
believe in putting their project ideas into operation
as an active learning process to them and others.
The talented youth are full of energy; dynamics and
action that need to be effectively utilized in order
to see their dreams become true through project
implementation and wealth creations.

It is here where the financial support is needed from
Islamic finance and Arab investors to support youth
for such new initiatives. The suitable environment is
vital for the success of these projects and we believe
the State of Qatar (which is currently experiencing
rapid economic growth which is keen to assist
Egypt in its democratization process especially after
25th January) could be the testing ground for such
business endeavors because the country is open and
welcome any new ideas and initiatives. The new
Egypt is urgently need support especially from
those talented Egyptians youth who lives for many
years in the USA and western Europe who excel in
science and technology and started to come back
to build their country. Professor Ahmed Zewail,
Nobel Laureate is good example who he was named
in 2009 an envoy in the new U.S Science Envoy
program, created to foster science and technology
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Part 2

(3) Why Islamic Microfinance Enterprise is vital
now?

To enable youth to start their businesses seed capital
is a vital base on Islamic microfinance principles.
Generally speaking, microfinance is a financing tool
that provides very small loans to the working poor
who are traditionally considered non-bankable,
mainly because they lack the guarantees that can
protect a financial institution against a loss. Islamic
microfinance provides an innovative interest-free
alternative to conventional microfinance. Based on
the profit sharing principles of equity based finance,
Islamic microfinance offers greater resilience than
conventional microfinance. If a business fails,
nothing is paid; if a business succeeds, profits are
shared. Risks and rewards are always proportionate
to equity shares.

While any return on capital in the form of interest is
completely prohibited in Islam, there is no objection
to getting a return on capital if the provider of
capital enters into a partnership with a worker or
entrepreneur and is prepared to share in the risks of
the business.

Though still a long way from the financial
mainstream, many governments now - see
microfinance as an effective way to build up local
enterprise and reduce unemployment.

In light of the above, microfinance is seen as
a powerful tool for reaching out to the youth
unemployed, raising living standards, creating jobs,
boosting demand for other goods and services,
contributing to economic growth and alleviating
poverty.

The main purpose of this noble task is to enable
youth to succeed and to be financially independent
to live according to what Allah wants us to be (as

human beings) through decent life that is called
(Hayat Tacebah) through which there is no fear from
tomorrow. This endeavor if it is well implemented
and managed by an efficient and experience
professionals it will undoubtedly lead to make
major changes about the way we think about them.

(4) Time for New Educational Curriculum

The tertiary education system in the Arab world
has been structured where students spend four
consecutive years in the university. We believe it is
too long period for students to learn all the theories
without any practical applications.

The new educational curriculum I intend to redesign
is focus on the following:

1. Two years are spent where students learn
theoretical courses (such as marketing
management and Islamic finance subjects as an
example)

2. One year is spent where students gain practical
experience.

3. One year is spent back to school where students
do case study, workshop and certification.

Figure (1) below demonstrates that students, being
the main assets in society who make changes for
betterment, should have exposure rather than be
alienated from it. Therefore, they should be exposed
to real life experience first by spending two years in
the university learning the theoretical foundations
of some important subjects such as marketing,
management and Islamic finance courses. Upon
completing theoretical courses, students are given
test and those who pass the exams (70%) will be
eligible to do practical experience with potential
entrepreneurs.

New Curriculum for University Student

Theoretical Courses
(24months) Back to University (12
Practical months)
*Marketing Experience
*Management «Case study
«Islamic Finance (12 months) *Workshop
eCertification

Figure (1)

1 www. giem.info
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