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Towards Genuine Shariah Products with Lessons of the Financial Crisis

Eina-based Personal Financing

Conventionally, personal financing simply functions
on the concept of interest-bearing loans. However,
since charging interest on loans is prohibited in
Islam, some Islamic banks have resorted to Eina
as a presumably lawful alternative. To explain the
mechanism, the Islamic bank would sell an asset to
the client seeking finance on credit basis, and then it
would immediately repurchase the same asset on cash
basis. The amounts of the two prices depend on the
required financing and the bank rate of profit for the
repayment period. The cash price would be handed to
the client who will become indebted to the bank for
the credit price.

Similarity of Eina to the interest-based financing
Obviously Fina is implemented in some Islamic banks
for the purpose of providing clients with cash yet in
a securely profitable manner to the bank. Therefore,
as far as the substance of Eina is concerned, this
transaction is similar to the interest-based loan.

Had Eina been a real sale contract, it would not be
free from risks that are normally associated with sale
contracts. Besides, it would then entail a real interest
of the client in the commodity of sale. However, in
most applications of Eina, the underlying asset subject
to the dual sale is inconsequential and typically not
related to purpose of financing, and it may originate
from the customer or the bank.

Moreover, the sequence of contracts in Eina is not
accidental, but rather it is something predetermined
in order to reach the end set in advance, i.e. to
legalize charging clients upon providing them with
cash. Obviously, sale contract is used in Eina for

what it was not originally designed for. Sale contract
is originally designed to acquire things for their own
use, to trade in order to generate profit and even
as a means to obtain cash through the disposal of
some properties. However, with Eina, sale contract
is used for a different purpose all together. Since its
very initiation, it involves a known and deliberate
determined loss in the asset acquired. So, the loss is
known to materialize at the time the asset is acquired,
and not only when the asset is sold as is the case
in selling one’s own property when cash is needed.
In other words, it is not a genuine sale contract the
one that is designed to be immediately followed by
a subsequent sale contract to reverse and so cancel
the legal consequences of the former sale. Transfer
of title from the seller to the buyer and price from the
buyer to the seller is the major legal consequence of
sale contract, and it is immediately reversed by the
following sale contract in the Eina transaction. What
remains out of the two consecutive sale transactions
in Eina is only the indebtedness of one contractor to
the other.

Had this flow of action been lawful in Islam, Islam,
the practical and rational religion, would have
legalized loan with interest from the first place, not
bothering individuals with the need to follow certain
technicalities to reach the same end result. Obviously,
Eina cannot be construed as the Shariah substitute
to loan with interest, because Einah places no input
or value whatsoever in economy and has one single
implication similar to that of a conventional loan,
which is the creation of debt liability against the
extension of cash.

1. Ibn al-Subki, “Al-Ibhaj”, 3/52 (Dar al-Kutub al-Ilmiyyah Beirut, Lebanon. 2004); Al-Shatibi, “Al-Muwafaqat”, (Dar al-Fikr,
Beirut, undated) 2/2.

2. Amongst the major school of Islamic jurisprudence, Imam Malik is known to be the leading proponent of upholding Maslaha
as one of the sources of Shari’ah. He uses the term “al-masalih al-Mursala” to connote interests which have not been covered
by other sources of Shari’ah. On the other hand, the majority of other jurists reject it as a source of Shari’ah though; they
practiced it without theoretically admitting its authority as an independent source of the Shari’ah. However, Al-Ghazali (who
is from the Shafi'i school), uses the term Istislah (seeking the better rule for public interest) but never claims it as the fifth
source of Shari’ah. He also restricts its application to situations which are deemed necessary to serve the interest of the public.

3. See for details on the functions of Maslaha Abozaid Abdulazeem, “The Devotional Dimension in Interest-oriented Shari’a
Rulings”, p 52-53, Article in Arabic, Journal of Islam in Asia, Volume 3, No 1, July 2006.

4. See for details, reports and analyses “Financial crisis of 2007-2010” from Wikipedia. Link: http://en.wikipedia.org/wiki/
Financial crisis_of 2007.

S. For details on this matter see Abozaid Abdulazeem “Contemporary Eina is it a sale or usury” a book published in Arabic by
Dar Al-Multaqa, Aleppo, Syria, 2004.

6. See for mortgage mechanism: Abozaid Abdulazeem, “Figh Al-Riba”, p.576. (Al-Risalah, Beirut, 2004).
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Towards Genuine Shariah Products with Lessons of the Financial Crisis

Locating similarities of Islamic banking products
to the conventional interest-based financing

A thorough and fair analysis of the current Islamic
banking products will identify some products that
are similar in their core and essence to conventional
transactions. Eina and Tawarruq, for example,
constitute in some Islamic banks the basis for many
of their products although the essence of these two
transactions can hardly distinguish itself from that of
conventional loans. These products include personal
financing, corporate financing, home financing, credit
cards and over draft facility. Sale of debt, on the other
hand, is practiced in some Islamic banks in a variety
of products like “Islamic Private Debt Securities”,
“Islamic Factoring” and “Islamic Accepted Bills”.

Below is a brief description of these sales along with
some examples of the products structured on their
basis.

1. Eina Sale

Meaning of Eina (back-to-back sales)

Eina connotes a sale contract whereby a person sells
an article on credit and then instantly buys it back at
a lesser price for cash. Example: “A” asks for a loan
of $10 from B. B, instead of asking for interest on
this loan applies a contrivance. He sells an article to
“A” for $12 on credit and then buys it back from him
for $10 cash. So, “A” departs having $10 in hand but
indebted to B for $12.

Such mechanism suggests that the article itself is not
meant for purchase, but rather itis used only as a tool to
provide cash with some return. To illustrate, it makes
no difference to the one seeking finance to conclude
the sale contract on a car, a house or anything else.
Furthermore, Eina sale is conducted sometimes on
assets which one party may not be effectively willing
to sell or buy, like the bank’s premises or equities
in cases when the bank is financier. This confirms
the fact that this sale contract is fictitious and not
real. Moreover, practically, Eina transactions rarely
involve actual possession of the item sold or official
documentation of the contract.

Proponents of Eina argue that its permissibility can
be attributed to the Shafi’i Figh school. However, this
is not true as the Shafi’i Figh school has ruled on the
validity of the Eina contract and not its permissibility,
and a valid contract is not necessarily permissible.

Applications of Eina
Eina is the underlying contract in products like cash
financing, home financing, over-draft facility and

8 www.giem.info

credit cards. The following is a description of both
Eina-based home financing and personal financing

Home Financing

Some Islamic banks offer Eina-based home financing
under the term of BBA; an Arabic term for ‘Bay’
Bithaman Ajil” which means “deferred payment sale”.
Technically, BBA refers to a sale contract (practiced
mainly in Malaysia) whereby a person “A” who does
not have enough cash to pay the full price of his house
of choice will pay only around 10% of the full price.
In return, “A” gets from the seller of the property a
‘Beneficial Ownership’, which reflects a commitment
on the part of the owner to conclude the sale upon
payment of the balance (90%). After paying the 10%
and obtaining the beneficial ownership, “A” sells the
house as represented by the beneficial ownership to
the Islamic bank for a cash price equivalent to the
outstanding amount (90%) of the house price. So,
if the total price was $100, 000, then the selling
price between “A” and the Islamic bank would be
$90,000. Afterwards, the Islamic bank immediately
sells the house, which is represented by the beneficial
ownership, back to “A” on deferred payment basis at
a markup, say for $120,000 over a period of 5 years.

The $90,000 paid by the Islamic bank as the purchase
price will be extended to the property developer
in conclusion of the sale contract with “A”. “A”,
however, remains indebted to the Islamic bank for the
$120.000; the price in the last sale contract.

Resemblance of BBA home financing to Mortgage
This mode of finance, apart from the technicalities
followed therein, is hardly differentiated from the
conventional mortgage used in home financing.
The only difference an observer may locate is the
way cash is advanced from the bank to the client. In
the conventional mortgage it is through an explicit
conventional loan, while in BBA it is through the
technicalities of Eina. Further examination of BBA
contract particulars and terms of agreement will even
enhance convergence of BBA with Mortgage.

Had the bank acquired the house first from the
property developer or its original owner and
genuinely taken the property risk then sold it to the
client, the financing would then be construed as a
real trade business and thus, it would lawfully entitle
the bank for profit. However, the bank in BBA home
financing acquires the house from the customer and
then immediately sells it back to him at a higher price
without taking any property risk.



Towards Genuine Shariah Products with Lessons of the Financial Crisis

any possible essential similarities with the prohibited

conventional banking products.

This step is necessitated in fact by the perceived fatal

implications of Islamic banking and finance having an

evidenced convergence with conventional banking.

These implications on the emerging industry of

Islamic banking include the followings:

*  Vulnerability of Islamic banking to the same
financial threats inherent in conventional banking.

* Having the Islamic financial law being reduced
to one establishing itself on mere technicalities
rather than reason and justice.

» Risking the public image of the Islamic Shariah
in general and the Islamic financial system in
particular.

* Losingthe public’s confidence in Islamic banking.

Undoubtedly, such implications are fatal enough
to urge decision makers in Islamic finance to take
urgent steps towards reevaluating the current Islamic
products on basis of the described approach, so as for
Islamic banks to remove the bad products from their
shelves.

The proposed approach is rooted in the Shariah
The essence of the entire Islamic law is predicated on
the philosophy of retention of good and prevention of
evil. This is evidenced by the Quranic verse {ael Ja3s
Giball agile o jag glnblll (Al-A’raf, 157), which means
“Allah makes lawful for believers all that is good and
prohibits for them all that is bad and harmful”.

It is from this verse that a major principle of Islamic
law has been derived, namely Al-Maslaha versus Al-
Mafsadah . The former means good or public benefit,
and the later means bad and evil. Besides the above
Quranic verse, reflection also on Shariah texts has led
Shariah scholars to reach the conclusion that Shariah
rules admit Maslaha and prohibit Mafsada.

This notion of recognition of good and prohibition of
evil has been used by jurists as one of the Shariah
sources valid for judging new matters that have no
textual authority on their validity or otherwise. To
explain, if a new matter on which the Shariah texts
are silent is needed to be looked into in order to
determine its Shariah value, then it can be judged
against its own harms or benefits. Should it be found
beneficial to the society, then it can be positively
ruled as lawful. Conversely, if it is found harmful to
the society or that it carries more harms than benefits,
it then can be ruled as Haram.

Beside the validity of the principle of Maslaha and
Mafsada to function as a Shariah source for judging
new matters, it can be used also by contemporary
scholars as a benchmark against which conflicting
juristic opinions with equal Shariah authority can
be weighed and evaluated. If we want to opt for the
strongest or the most appropriate past juristic opinion
among the available conflicting ones, we can simply
choose the one we may consider more conducive to
realization of Maslaha and prevention of evil, since
Shariah rules are naturally characterized by upholding
good and avoiding evil.

Similarly, the same benchmark can be used to examine
the currents contemporary conflicting fatwas in
Islamic banking and finance and the products designed
on their bases. Any product which is found to involve
evil more than good must be rejected, and the fatwa
allowing it must be overruled. This is again nothing
but an application of the above Quranic verse {Jsus
LAl agale o jan s lwhll agll which all contemporary
Shariah scholars have no choice but to submit to it.

However, the issue that may arise here relates to the
practicality of this approach since the same banking
product may be considered by some as beneficial
whereas others may deem it harmful! It is here, in fact,
where lessons of experience, like the ones derived
from the current financial crisis manifest themselves
as hard practical evidences that leave no room for
disagreement or dispute. Once the conventional
banking products that led to the crisis are identified,
analysis of the controversial Islamic products can be
made. If substantial similarities between the two are
located, the same Shariah stand on these conventional
products must be extended to the in-question
controversial Islamic banking products.

Reasons for the occurrence of the financial crisis
According to many analyses and reports on the current
financial crisis, it can be concluded that the following
are primarily the factors behind the occurrence of the
financial crisis:

1. Interest- based financing with all its forms and
structures.

2. Dealinginbonds and circulation of debt securities.

However, for sake of brevity, our study will discuss
mainly issues related to the first factor, i.e. the interest-
based financing, considering that debt represented in
bonds and debt securities are the sub-products of the
interest-based debts.
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Abstract

The paper represents an unprecedented approach
towards examining the compatibility of the current
debatable Islamic banking and finance products with
Shariah. This approach is rooted out from the lessons
of the current financial crisis with all its causes and
effects. Although the paper subjects only some of the
existing financing products to this new methodology
of Shariah scrutiny, it lays down the principles on the
basis of which all financing products, whose legality
has not been free from doubt, can be scrutinized. It
is perceived that this new proposed methodology for
judging Islamic banking products is indispensable
especially nowadays as the current approach to
Ijtihad, which is based on quoting and interpreting
some juristic opinions from Figh schools as well as the
individual assessment of Maslaha, has led to having
conflicting stands on many Islamic banking products;
something which definitely impedes growth and
damages the image of Islamic banking. Thus, practical
evidences and lessons of experience, when available,
must be made the reference in this regard and be given
the final say. The proposed approach is predicated on
the well established Shariah principle of “Lawful is
what is good and beneficial, and forbidden is what
is bad and harmful”. Therefore, if upon analysis a
particular debatable Islamic banking product is found
to be resulting in the same harms of conventional
products, and potentially contributing to creation of
financial crises, then it must be undoubtedly ruled
as unlawful. For treating the subject, the paper starts
with highlighting the conventional transactions that
are deemed to be responsible for the occurrence of the
financial crisis, it then examines the debatable Islamic
banking products to locate any similarities to the
conventional ones that led to the crisis, and it briefly
discusses the various justifications provided in their
support. The paper then analyzes from both Shariah
as well as economic perspective these products and
determines their Shariah value considering their
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economic substance and potential implications. The
paper concludes with formulating the benchmark that
against which all current and future Islamic banking
and finance products should be measured.

Introduction

According to financial analyses, the current financial
crisis is basically caused by excessive dealing in
interest and trade of debt securities.

In fact, these two practices are unanimously prohibited
in [slam and are related to Riba; one of the gravest sins
a Muslim may ever commit. However, some Islamic
banks have developed and marketed as Shariah
compliant some products that are to observers and
financial experts similar in substance and economic
implications to the conventional interest-bearing
loans. Developers and proponents of these products
claim their legitimacy on basis of locating some
juristic statements that indicate their acceptability.
However, the opponents of these products argue that
since its very establishment, Figh literature has not
been free from irregular opinions; and it has also
been, on the other hand, plagued with extreme and
twisted interpretations by researchers in an attempt to
seek legal grounds for their arguments. Sadly enough,
the contemporary juristic debates and arguments over
these issues have not yielded any substantial results
nor solved the problem. This is evidenced by the
ongoing persistence of Islamic banks with offering the
same controversial products despite the many juristic
criticisms raised, also by overruling the resolutions
of the largest representative of contemporary Shariah
scholars, namely the International Figh academy.

Therefore, it is perceived indispensable nowadays to
depart from the classical juristic approach and adopt a
new approach in tackling the so-termed controversial
Islamic banking products. The suggested approach
depends for judging the Islamic banking products
on examining their implications and investigating



Islamic Banking Models in Malaysia

conventional banks incorporating Islamic banks as their subsidiary companies under
the purview of IBA 1983. This was another step initiated by the BNM as the regulator
in promoting a higher degree of Shariah compliance. The Islamic subsidiary of any
conventional bank would carry out its Islamic banking activities and operation as a
full-fledged Islamic bank. The first institution licenced under the structure was RHB
Islamic Bank in 2005. This was then followed by other conventional banks adopting
the same approach. As of today, there are 11 Islamic subsidiaries in Malaysia out of
16 Islamic commercial banks.

Malaysian Models of Islamic Banking

Chronologically, the Islamic banking models in Malaysia started with a full-fledged
Islamic bank, followed by Islamic windows which eventually become Islamic
subsidiaries. Indeed, the BNM should be applauded for the bold steps it has taken in
responding to the market needs and ensuring greater compliance with the Shariah.
Weaknesses were expected and discovered in each model that the BNM initiated.
Malaysia had to experiment with its Islamic banking because there was no solid
model from any other part of the world to emulate.

To flashback, BIMB was the sole Islamic bank for the first 10 years after its
incorporation. Its establishment was a response by the government to pressure from
the society for Islamic banking, which could be regarded as a need for the Muslims
then. To tap the increasing demand of the market for Islamic banking products and
services and to promote healthy competition in the financial sector, the Islamic
windows of conventional banks were allowed to participate in the Islamic banking
sphere in Malaysia. As the Islamic financial market grew tremendously all over the
globe, Malaysia introduced its new structure, Islamic subsidiaries, to tap the market
demand for a higher degree of Shariah compliancy and to respond to the hiccups and
difficulties arising from the previous model.

The Malaysian models of Islamic banking represent a series of responses provided
by the regulator on the basis of the necessity that surrounded the financial market.
The lack of viable models of Islamic banking in the world prompted Malaysia to lead
the global Islamic financial market with its humble efforts in introducing its own
structures. In fact, Malaysia deserves to be regarded as the hub of Islamic finance in
the world for its braveness and high reputation for innovation.

1. A researcher at International Shariah Research Academy for Islamic Finance (ISRA), Lorong Universiti A, 59100 Kuala

Lumpur. Email:apnizan@isra.my
2. An Advocate & Solicitor of the High Court of Malaya. Email:abdullah@cheangariff.com

www.giem.info 5



Islamic Banking Models in Malaysia

Apnizan Abdullah*

A researcher at International ISlamlC B anklng MOdelS ln Abdullah Abdul Ra anz
. An Advocate & Solicitor of the
Shariah Research Academy Hi
igh Court of Malaya

for Islamic Finance -ISRA

Historical Background

The independence gained by most Muslim countries
in the 1950s and 1960s was undeniably a key that
accelerated the Islamic revivalist movement which
had developed in the Middle East and some parts
of Asia by then. The movement then spilled over to
Malaysia, and this eventually led the then government
to set up an Islamic bank in Malaysia in July 1983.
An earlier preliminary step towards its establishment
had already been put in place with the setting up of
Tabung Haji in 1963 as a platform for Muslims to
deposit their savings for pilgrimage purposes.

Bank Islam Malaysia Berhad and its ten years of
exclusivity

Bank Islam Malaysia Berhad (BIMB) was launched
on 1st July, 1983 by then Prime Minister Datuk Seri
Dr Mahathir Mohamad after a two-year study carried
out by the National Steering Committee (NSC) for
the establishment of an Islamic bank in Malaysia.
The launching of BIMB as the first Islamic bank in
the country was eagerly awaited by the society. On
the day of its launching a crowd lined up to open
accounts with the bank. The Islamic Banking Act
(IBA) 1983 was enacted and came into operation in
April 1983 as legal support to govern the licencing
and operation of the Islamic bank(s). In addition to
that, the Government Investment Act (GIA) 1983
(later known as Government Funding Act 1983)
was also gazetted to enable the government to issue
Shariah-compliant investment certificates to facilitate
the liquidity management of the Islamic bank.

In order to ensure the success of the first Islamic bank
in the country, the regulator granted BIMB a ten-
year exclusivity period. Within this period, BIMB
was expected to build up its position in the market
without having unnecessary competition from other
Islamic banks. With unconditional support from the
regulator and the government, BIMB managed to
secure sizeable market share and was competitive
with its conventional counterparts, offering
Shariah-compliant products and services crafted
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on the principles of wadiah, mudharabah, wakalah,
musharakah and many more. The Takaful Act 1984
was enacted to add another key component of an
Islamic financial system. It allowed the government
to establish the first [slamic insurance company in the
country, Syarikat Takaful Malaysia Berhad.

The starting up of Islamic windows structure: A new
phase of Islamic banking

As BIMB had proved the viability of Islamic banking
in the financial market in Malaysia, the regulator
initiated another dimension of Islamic banking by
introducing the ‘Skim Perbankan Tanpa Faedah’
(SPTF) in March 1993. The SPTF scheme allowed the
conventional banks to participate in providing Islamic
banking products and services to the market within
their existing set-up in accordance with the guidelines
issued by the regulator. To enable this, Section
124 of the Banking and Financial Institutions Act
(BAFIA) 1989 was amended. With the amendment,
the regulator was permitted to grant licences to the
conventional banks to operate Islamic windows. It
started with three banks: Malayan Banking Berhad
(Maybank), United Malayan Banking Corporation
(UMBC) and Bank Bumiputra Malaysia Berhad
(BBMB). This was followed by other institutions.
To facilitate the liquidity management of the Islamic
banking players, which had increased to 21 in 1993,
the regulator introduced the Islamic Interbank Money
Market (IIMM), the first of its kind in the world to
work in accordance with the principles of Shariah.
This was a remarkable milestone in the history of the
Islamic finance industry, initiated by Bank Negara
Malaysia (BNM) as the regulator of the industry in
Malaysia.

Islamic Subsidiaries: Another step ahead

Islamic banking was further developed by the
introduction of what is referred to here as the *“Islamic
subsidiaries’. This, as indicated in the first Financial
Sector Master Plan (FSMP), entailed the existing
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